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844 Filed Apr 7 1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 

S. CHARLES BOND, 

5000 H Street, S. E., 

Washington, D. C., 

Plaintiff, 

vs. 

DR. JOHN 0. BOYLE, 

J. B. PETERSON, 

S. J. SILLAMAN, 
t/a Kool Vent Alnminnm Awning 
Company of Virginia, 

Youngwood, Pennsylvania 
and 

Kool Vent Alnmimim Awning 

Corporation of Virginia, 
a corporation, 

4701 Wisconsin Avenue, N. W., 

Defendants 

Civil Action No. 1513-48 

Amended Complaint 

(For damages for breach of contract 
and for commissions due) 

1. Jurisdiction of this Court is founded upon Section 
11-306 of the District of Columbia Code (1940 Ed.). Plain¬ 
tiff is a citizen of the United States and a resident of 
the District of Columbia, and the defendants, John 0. 
Boyle, J. B. Peterson and S. J. Sillaman, are residents of 
the State of Pennsylvania and are or were members of a 
partnership doing business in the District of Columbia 
under the name of Kool Vent Aluminum Awning Com- 
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pany of Virginia, and/or Kool Vent Metal Awning Com¬ 
pany of Virginia. Defendant Kool Vent Aluminuti Awn¬ 
ing Corporation of Virginia is a corporation with offices 
at 4701 Wisconsin Avenue, N. W., doing business in the 
District of Columbia. 

2. On, to wit, November 1, 1946, plaintiff entered into 
a contract in writing with the defendants John 0. Boyle, 
J. B. Peterson and S. J. Sillaman, under the te|rms of 
which he w^as appointed a sales representative for the de¬ 
fendants in the sale of Kool Vent Awnings from, to wit, 
November 1, 1946, to June 30, 1949, and plaintiff, under 
the terms of said contract, was assigned an exclusive 
territory in the District of Columbia and suburban 
area and he was to receive a commission of ififteen 
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tory. 

3. 


(15%) percent of the net sales made in said terri 


On, to wit, February 6, 1948, defendants John 0. 
Boyle, J. B. Peterson and S. J. Sillaman, organized a cor¬ 
poration under the laws of the State of Virginia, known 
as Kool Vent Aluminum Awning Corporation of Virginia, 
and in violation of the laws of the District of Columbia 
and without notice to the plaintiff, said defendants trans¬ 
ferred all of the assets of the said business foi-merly 
owned or operated by them to defendant Kool Vent Alumi¬ 
num Awning Corporation of Virginia, At the time of the 
said transfer said assets were located in the Disti’ict of 
Columbia and elsewhere and among said assets was a 
substantial sum in commissions due and owing ^o the 
plaintiff. 

4. Plaintiff has performed all of the conditioijis re¬ 
quired by said contract to be performed on his part and 
has spent considerable sums of money in developir g the 
territory in question, and during the period January 1, 
1947 to January 1, 1948, plaintiff’s sales of Koolj Vent 
Awnings amounted to approximately $65,000.00. 

5. On, to wit, April 1, 1948, the defendants directed 
the plaintiff to cease his operations immediately and other- 



wise breached said contract, and at said time there "was 
due and owing to the plaintiff in commissions the sum of 
approximately $2,500.00. Plaintiff by reason of said 
breach has been deprived of various gains and profits 
which plaintiff estimates to be in the sum of $50,000.00, 
which would have arisen and accrued to him from the 
sale of said awnings aforesaid from April 1, 1948 to June 
30, 1949, under the terms of the said contract; all to the 
plaintiff’s damage in the sum of $52,500.00. 

WHEREFORE, plaintiff demands judgment against the 
defendants in the sum of $52,500.00. 

/s/ Michael F. Keogh 
/s/ J. Robert Carey 
/s/ John F. Costello 
Michael F. Keogh 
J. Robert Carey 
John F. Costello 

Attorneys for Plaintiff 
409 Woodward Building 
Washington, D. C. 

• • • • 

846 Filed Apr 13 1949 Harry M. Hull, Clerk 

Amended Answer 

1. Defendants admit the allegations of Paragraph 1 
of the amended complaint with the exception of the alle¬ 
gation concerning the residence of the plaintiff in the 
District of Columbia. 

2. Defendants admit the allegations contained in Para¬ 
graph 2 of the amended complaint with the exception of 
the statement alleging that the contract became effective 
as of November 1, 1946, which allegation the defendants 
deny. Said contract did not become effective until, to wit, 
April 1,1946. 
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3. Defendants admit the allegations contained u|i Para¬ 
graph 3 of the amended complaint with the exception of 
the allegation that the Corporation was organized in vio¬ 
lation of the Laws of the District of Columbia and with¬ 
out notice to the plaintiff. Defendants are advised that 
said allegation is subject to a motion to strike as im¬ 
material and irrelevant. 

4. Defendants deny each and every allegation contained 
in Paragraph 4 of the amended complaint. 

5. Defendants admit that on or about April 1, 1948, 
they have directed a general and temporary suspension 
of their business operations in the District of Columbia. 

They deny each and every other allegation contained 
847 in Paragraph 5 of the amended complaint. 

/s/ Irving Wilner 
Irving Wilner 
315 Bond Building 
Attornev for Defendants 


Filed May 20 1949 Harry M. Hull, Clerk 


Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for breach of contract. 

Plaintiff claims that he entered into a contract with 
the defendants #1, 2 and 3 whereby they appointed him 
exclusive sales representative in a certain area within 
the Dist. of Col., for the sale of awnings. The contract 
was to continue until June 30, 1949. Later, the individual 
defendants organized a corporate defendant #4. 

Plaintiff claims that he was wrongfully discharged on 
April 1, 1948 and sues for unpaid commissions earned by 
him prior to that date and for profits which he would 
have earned if he had been permitted to continue per¬ 
formance with the company. 



Defendants deny that they discharged plaintiff and 
claim that they were willing that plaintiff should continue 
performance. 

Defendants further claim that if defendant's actions 
amounted to a discharge of plaintiff, tlie discharge was 
justified because plaintiff attempted to make representa¬ 
tions in behalf of defendants which defendants instructed 
him not to make. Defendants further claim other failures 
to comply with their policy. Defendants admit that there 
is a balance due to the plaintiff on account of commissions 
earned amounting to about $500.00. 

Stipulations : 

It is stipulated that the documents which are being 
marked may be admitted in evidence without formal proof. 

DATE May 18 1949 

/s/ J. Robert Carey 

Attorney for Plaintiff 
/s/ Irving Wilner 

Attorney for Defendant 

/s/ Alexander Holtzoff 
Pretrial Judge 
# • « * 

849 Filed Jan 13 1950 Harry M. Hull, Clerk 
Plaintiff's hi-struction No. 1 

The jury is instructed that if you find that the letter of 
April 1, 1948, by H. H. Fades was written with either the 
prior or subsequent approval of the defendants, then as 
a matter of law the letter is to be regarded as the act of the 
defendants. 


850 Filed Jan 13 1950 Harry M. Hull, Clerfc 

Plamtiff^s Instruction No. 2 
one of the issues 

You are instructed that the issu e in this case is | whether 
UT nut the defendants discharged the plaintiff )t>y their 
letter of April 1, 1948, addressed to the plaintiff l|)y H. H. 
Fades, the agent for the defendants, and if you f(nd by a 
fair preponderance of the evidence that the defendants 
discharged the plaintiff, then I instruct you that tl^e plain¬ 
tiff is entitled to recover of and from the defendants the 

reason 

amount he has been damaged by r ir tr t e of the defendants’ 
breach of contract. 

* • * * 

851 Filed Jan 13 1950 Harry M. Hull, Clerk 

Plaintiif’s Instruction No. 3 

You are instructed that it is for you to determine Whether 
w not any subsequent agreement or understanding was 
made between the parties in reference to the exclusive 
territory covered by the contract, and if you find bt a pre¬ 
ponderance of the evidence that the territory ijicluded 
Maryland and that part of Virginia as claimed !by the 
plaintiff tlien, in the event you find for the plaintiff, you 
may determirling the 

arc to take said territory into consideration in 
damages to be aw’arded to the plaintiff. 

* * • • 

852 Filed Jan 13 1950 Harry M. Hull, Clerk 

Plaintiff’s Instruction- No. 4 

J 

You are instructed that an employer may prove iji miti¬ 
gation of damages that he offered to give the discljiarged 
employee employment at the same compensation and under 
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the same conditions as provided by the contract, but an 
employer by his conduct may have rendered himself so 
objectionable that a discharged employee is under no obli¬ 
gation to return to his service; and you are further in¬ 
structed that the offer of reemployment must be made in 
good faith and not merely as a foundation for mitigation 
of damages. 

« • • * 

853 Filed Jan 13 1950 Harry M. Hull, Clerk 

Plaintiff’s Instruction No. 5 
then 

You are instructed A that if you find for the plaintiff, then 
in determining the amount of damages to be awarded to 
the plaintiff you should consider the amount he would have 
earned in performing the contract, less the amount it 
would have cost him to perform the contract, and you may 
take into consideration not only the commissions due him 
on the sales made by him on the orders actually accepted 
by the defendants prior to April 1, 1948, but also the com¬ 
missions on the sales which the plaintiff might reasonably 
have been expected to make in his territory had not the 
contract been breached, and in this connection you may 
consider the actual sales made by the defendants in the 
claimed by the P. 

plaintiff^o territory A from April 1,1948, to June 30,1949, 
and vou mav also consider the efforts and work done bv the 

* V m 

plaintiff in developing the territory in question. 

* • • • 

858 Filed Jan 13 1950 Harry M. Hull, Clerk 

Defendants’ Instruetion No. 5 

The Jury is instructed as a matter of law that the plain¬ 
tiff has the burden of establishing by a preponderance of 
the evidence that Harrv H. Fades was authorized bv Dr. 


John 0. Boyle, J. B. Peterson, or S. J. Sillaman to dis¬ 
charge S. Charles Bond, the plaintiff, from his employment. 
If you are not satisfied by a preponderance of the evidence 
that Harry H. Eades has such authority, then it is your 
duty to return a verdict for Dr. .John 0. Boyle, J. B. 
Peterson and S. J. Sillaman on the claim of the plaintiff 
for damages on account of commissions and profits which 
he might have earned during the period commencing on 
April 1, 1948 and ending on June 30, 1949. 

Denied 1 

I 

* * * * ! 



860 Filed .Jan 13 1950 Harry "M. Hull, Clerk 
Defendants’ hi^struction No. 7 


In your deliberations upon the amount which mal* be due 


to the plaintiff with respect to-smeh commissions, |you are 


guess 


not to speculate or 





•y, but you should consider only 


I 

such evidence w h ic h ' is reasonablv certain and tiefinite. 
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861 Filed Jan 13 1950 Harry M. Hull, Clerk 
Defevdtmh' Instru-ction- No. 8 

The Jury is instructed that if you should find by a pre¬ 
ponderance of the evidence that the plaintiff is entitled to 
damages on account of the breach of his contract of em¬ 
ployment by the defendants, you shall reduce such damages 
by the amount which the plaintiff has actually earned as 
salary, wages, commissions, or bonus, in connection with 
other employment, or profits earned by him as the result 
of his engaging in business independently, during the pe¬ 
riod commencing on April 1,1948, and terminating on June 
30, 1949. 

The undisputed evidence adduced during this trial shows 
that the plaintiff has earned the sum of $7,000.00 during 
this period. 

Denied. 

• * • • 

863 Filed Jan 13 1950 Harry M. Hull, Clerk 

Defendants^ Instruction No. 10 

The Jury is instructed as a matter of law, that in your 
deliberations concerning the amount earned by the plaintiff 
through his employment by the defendants from April 1, 
1947, to April 1, 1948, as bearing upon his potential earn¬ 
ings from April 1,1948 to June 30,1949, you shall take into 
account only his net earnings. To arrive at such net earn¬ 
ings, you shall reduce the amount which you shall find the 
plaintiff to have earned from April 1, 1947 to April 1,1948, 
by such sum as fairly represents the expenses incurred by 
the plaintiff during the period aforesaid in connection with 
his promotion and sale of the defendants’ products. 

Granted. 

• • • • 
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867 Filed Jan 13 1950 Harry M. HuU, Clerk 

Verdict and Jvdgment 

This cause having come on for hearing on the 5 th day 
of January, 1950 before the Court and a jury of good 
and lawful persons of this district, to wit: 

Norman W. Abendschein Elizabeth H. Childs 
Ada M. Jenkins Isaac Williams 

Ivy P. Gain Willard C. Wimp 

Miriam I. Stackhouse Clarence D. Holmes 

Ethel C. Scesco Max Nusbaum 

Henry T. Lancaster Norman H. Miller 

who, after having been duly sworn to well and truly try 
the issues between S. Charles Bond, plaintiif and Dr. 
John 0. Boyle, J. B. Peterson, S. J. Sillaman, t/a Kool 
Vent Aluminum Awning Co. of Va. and Kool Vent jAlumi- 
num Awning Corporation of Va., defendants, an4 after 
this cause is heard and given to the jury in charg^, they 
upon their oath say this 13th day of January, 195p, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendants, by rea¬ 
son of the premises is the sum of $15,000.00. 

Wherefore, it is adjudged that said plaintiff recover 
of the said defendants, the sum of $15,000.00 together with 
costs. 

Harry M. Hull, Clerk 
By /s/ Irene B. Burroughs 
Deputy Clerk 

By direction of 
Judge Edward A. Tamm 
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A Motion to Set Aside the Verdict cund for 
an Order Granting a New Trial, on the 
Ground of Newly Discovered Evi¬ 
dence, a/nd Upon Other Grounds 
Specified Herein 

Come now J. B. Peterson, S. J. Sillaman and John 0. 
Boyle, trading as Koolvent Aluminum Awning Company 
of Virginia, and the Koolvent Aluminum Awning Corpo¬ 
ration of Virginia, Inc., and, through their attorney, move 
this Court for an Order setting aside the verdict and 
judgment herein and granting a new trial of the above 
entitled cause, for the following reasons, viz: 

• • • • 

872 The Verdict Js Against the Overwhelming 

Weight of the Et'idenee 

a) The plaintiff did not establish by a preponderance 
of the evidence a modification of the agreement of April 
1, 1947, concerning the exclusive territory assigned to him. 
Evidence to establish an oral modification of the provisions 
of a written contract must be clear and decisive. Spaulding 
vs. American Realty Company, 121 Me. 493, 118 A. 322; 
Steel Co. vs. Willis* 151 Minn. 192, 186 N. W. 391; Metal 
Bed Company vs. Kutz, 27 Ohio Appeal. 245,160 N. E. 725; 
Knight vs. Refining Company, 311 Pa. 357, 166 A. 880. A 
mere fair preponderance of the evidence as to modification 
is insufficient. Dwyer vs. Illinois Oil Company, 190 Minn. 
616, 252 N. W. 837! 

b) There is no sufficient evidence in the record that the 
defendant, John 0. Boyle had the authority of his partners 
to modifv the terms of the original contract as to territorv. 

Such authority must be shown by a preponderance of 
the evidence. Westinghouse Electric Company vs. Bing¬ 
hamton Railway ^Co., 255 F. 378; Cowen Co. vs. Houck Mfg. 
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Co., 249 F. 285; Sferra vs. Urling, 324 Pa. 344; En^elman 
vs. Briscoe, 172 Ark. 1088, 291 S. W. 795; Browning vs. 
Fox, 171 N. Y. S. 648; Godley vs. Hinley, 142 S. E. 86; 

Where a firm name has been adopted, ordinarily must 
be used to bind the firm, and a partner has no pojwer to 
bind the firm by a contract or transaction executed jin any 
other name. Coote vs. U. S. Bank, 3 Crunch, C. C. 5(j); But¬ 
terfield vs. Hamsley, 12 Gray (Mass.) 266; Williajns vs. 
Gillis, 75N. Y. 197;' ' | 

The use of one partner’s name raises a presumpti(|n that 
it is his separate contract and not the contract of the firm. 
Frederick vs. Citizens’ Bank, 231 F. 667; Smith vsj Hoff¬ 
man, 2 Crunch, C. C. 651; 

c) There is no evidence in the record that any consider¬ 
ation was given by the plaintiff to the defendants for the 
alleged extension of the plaintiff’s territory. 

Where a contract does not import a consideration on its 
face, a party relying on it must establish the conside:'ation. 
Silberman vs. National Bank (Ohio) 173 N. E. 16; re: 

Linkman’s estate (Wisconsin) 210 N. W. 705; Korn- 
873 brodt vs. Trust Company (Ore.) 3P. 2d 127. 

Where it is claimed that a written contract was 
orally modified, the entire contract becomes an orgl con¬ 
tract, and consideration must be affirmatively shown. Vic- 
ary vs. Moore, 2 Watts (Pa.) 451; Maddox Motor Co. vs. 
Ford Motor Co. (Tex.) 23 S. W. 2d 333; Cuneo Pnsss vs. 
Claybourn Corp. (C. C. A. Ill.) 90 F. 2d 233; In re: Ameri¬ 
can Range & Foundry Co., 14 F. 2d 466; Vulcanite Portland 
Cement Co. vs. U. S., 74 Ct. Cl. 692; Heggan vs. Clov<‘r Co., 
217 Iowa 820, 253 N. W. 140; Commonwealth Investment 
Co. vs. Fellsway Motor Mart, 1 N. E. 2d 201. 

An agreement changed by mutual consent becomes a new 
agreement, which takes the place of the old agre(‘ment, 
where the alleged modification is verbal. By the weight of 
authority such new agreement must be supported by a 
consideration. Reed Feerce vs. Miller, 2 F. 2d 280, aflirmed 
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in 5 F. 2d 1018; Franklin Sugar Refining Co. vs. Egerton, 
288 F. 698; 2 Williston, contracts, sec. 593;. 

To constitute ratification the act of a partner to be bind¬ 
ing upon the other partners on tlie ground of agency, there 
must be affirmative proof that the act in question was done 
in behalf of the partnership; there must be an intention to 
ratify, upon knowledge of all material facts at the time of 
the alleged ratification. Yalaske vs. Wirtz (C. C. A. 6) 106 
F. 2d 450, 124 A. Rl. R. 889; Taylor vs. PTillyer, 3 Black¬ 
ford (Ind.) 433. 

The overwhelming weight of the evidence heard in the 
course of the trial in the above entitled cause was definite 
to the effect that no sucii oral modification of the agreement 
respecting the territory assigned exclusively to the plaintiff 
was ever made. 

d) The evidence, consisting of the testimony of the 
plaintiff to the effect that an oral modification of the ter¬ 
ritory exclusively assigned to him took place', is incompe¬ 
tent if such modification was oral. Title 12—302 D. C. 
Code, 1940. In the light of the plaintiff ^s own testimony, 
this modification for the agreement could not be performed 
by the plaintiff within one year from the date of its making. 
Partial performance is insufficient. 49 Am. Jur. Statute 
of Frauds, sec. 35; 2 Williston, Contracts, sec. 593; Otter- 
back vs. Brown, 2 McArthur (9 D. C.) 541, in which the 
court held it to be error to allow the ."jury to infer a new 
promise from evidence which the court knows to be insuffi¬ 
cient according to the principles of law, that the 
874 evidence when offered, ought to be excluded, or, if 
given, the jury should be firmly instructed that it is 
not sufficient. 

3. THE JURY’S VERDICT WAS EXCESSRHE. 

The size of a verdict is for the consideration of the trial 
court on a motion for a new trial. Columbia National Bank 
vs. McKnight, 29 App. D. C. 580. This is particularly true 
where the jury failed to observe the court’s instructions. 
Chesapeake & Ohio Canal Co. vs. Knapp, 9 Pet. (U. S.) 
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541, 9 L. Id. 222; Diininick vs. Schiedt, 293 U. S. 474, 79 
L. Id. 603; in an action on a contract, the disallo^vance of 
a deduction for damages is ground for a new trial where 
the evidence shows that the party is entitled to the deduc¬ 
tion, and the disallowance is plainly inferrable from the 
amount of the verdict. Blanchard vs. Ely, 21 Wend. (N. 
Y.) 432. 

The verdict in the amount of $15,000 in this case is con¬ 
trary to the undisputed evidence, and discloses prejudice 
and passion on the part of the jury. 

4. A NEW TRIAL SHOULD BE GRANTED QN THE 
GROUND THAT THE VERDICT RENDERED IN 
THIS CAUSE WAS ARRIVED AT BY PREJU¬ 
DICE AND PASSION, IN DISREGARD 0\F THE 
OVERWHEL^riNG WEIGHT OF THE EVIDENCE 
AS TO DAMAGES. | 

This court is entitled to consider evidence bearijig upon 
the impeachment of a verdict as rendered by a ji^ry, and 
there is no inflexible rule precluding such consid|eration. 
McDonald vs. Pless, 238 U. S. 264, 59 L. ed. 1300; Freid 
vs. McGrath, 77 U. S. App. D. C. 385, 135 F. 2d 83|. 

In their deliberations prior to verdict, the juryl in this 
case considered the wealth of the defendants, that it cost 
the plaintiff $15,000 to obtain his franchise in Dade County, 
Florida, and that the plaintiff w^as humiliated by i:he con¬ 
duct of the defendants toward him as more fully set forth 
in the affidavit of Enmalee A. Triplett, attached herewith. 
Where such prejudice on the part of the jurors is shown 
to the court a new trial should be granted. Hyman vs. 
Fames, 41 Fed. 676. 

* • • • 

877 a) The court erroneously denied defejndants’ 
preferred instruction No. 8. That instructjion re¬ 
quested a charge based upon the plaintiff’s own testimony 
concerning his earnings subsequent to the date of April 1, 
1948. An instruction is not objectionable because it as¬ 
sumes an uncontroverted fact, or one which is admitted. 
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or conclusively shown by the evidence. Bragg vs. Bletz, 
7 D. C. 105. 

* • « * 


APPELLEE’S EXHIBIT NO. 2 

880 Filed Jan 23 1950 Harrv M. Hull, Clerk 

State of Georgia 
Countv of Fvlton 

THIS AGREEMENT MADE, This I6th day of April 
1948, between W. H. Wgnn-e, Jr. of Fulton County, Georgia, 
herein called the “Owner” and S. Charles Bond, DBA 
KoolVent Products Co. of Miami, Florida^ herein called 
“Dealer,” 

WITNESSES: 

THAT, WHEREAS, the Owner is licensee under House¬ 
man Patent No. 2098705 issued November 9, 1937 and 
Re-Issue No. 20975 issued January 10, 1939 and other 
patents pending; and 

WHEREAS, Dealer desires to secure exclusive rights 
to sell the patented articles in the territory herein specified. 

NOW, THEREFORE, IT IS AGREED BET'WEEN 
THE PARTIES, AS FOLLOWS: 

(1) The Owner hereby grants to the Dealer the exclu¬ 
sive right to sell, install and maintain ventilated metal 
awnings under the patent rights described above for a 
period of one years beginning on the 20th day of April, 
1945 ending on the 19th day of April, 1945, unless sooner 
terminated as herein provided but only in the following 
territory, to-wit: Dade County, Florida 

Contract covers KoolVent aivning with jammed lugs and 
the Truvent auming contract is renewable for one year 
provided all terms have been fulfilled. 

(2) Dealer has concurrently with this agreement de¬ 
posited with the owner the sum of $., receipt 

whereof is acknowledged as a deposit upon the following 
supplies, such supplies to be returned to the owmer upon 
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termination of this contract in as good condition as when 
received, reasonable wear and tear excepted and the de¬ 
posit or such portion thereof as may be owing to be re¬ 
turned to the Dealer in proportion as such supplies shall 
be returned to the owner in good condition: 

.Photo Albums, Value $.Folders, Value $. 

.Pliotographs, Value $.Samples, Value $. 

(3) Dealer agrees to exercise diligence in the sale of 
such awnings. Dealer agrees that during the period of this 
contract he will sell a minimum of ^4500.00 of awnings per 
month for each month and the failure of dealer |to sell 
such amount shall be taken as a failure to exercisje dili¬ 
gence in sucli sales. 

(4) Dealer agrees while this contract or any renewal 
tliereof shall be outstanding not to solicit, advertise, sell 
for installation, .ship, install or deliver any awnings outside 
of the territory stated in this contract without first secur¬ 
ing the written permission from the owner therefor. Like¬ 
wise dealer agrees that while this contract or any renewal 
thereof shall be outstanding not to manufacture cr sell 
products competitive with the products dealt with herein. 

(5) During the period of this contract the dealei shall 
have exclusive right to sell such awnings under such pat¬ 
ented rights in the territory herein specified. The owmer 
will not contract with others for the sale of such awni igs in 
such territory. In the event others shall, nevertheless, 
without the consent of the owner, engage in infringing 
activities in such territory, the owner and dealei* will 
cooperate with reference to requiring such activity to be 
stopped, such unlicensed activity of others, however, not 
to lessen the liabilities of the Dealer to the Owner [inder 
this contract. 

(6) The Dealer will make reports -weekly to the O-wner 
showing all quotations made during the preceding week 
giving the date of quotation, name and address of prospect, 
size of each awning and prices quoted. Reports ma<Ie by 
the Dealer each week to the Owner shall be duly eei|tified 
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by the Dealer. Regular weekly reports as herein specified 
shall be made by the Dealer even if there have been no 
transactions during any particular week. Reports required 
only on out of territory prospects. 

(7) Dealer agrees to buy articles under said patent 
rights at the prices as shown on the Owner’s wholesale 
price list and to sell at prices not in excess of those shown 
on the retail price list. Said prices may be changed from 
time to time by the Owner without notice to the Dealer 
but the ratio between wholesale and retail price lists shall 
be the same. 

(8) All purchases by the Dealer from the Owner shall 
be paid for one-half of the purchase price in cash at the 
time the order is given to the Owner and the balance thereof 
in cash on delivery of such articles to the Dealer. 

(9) Dealer agrees to advertise articles under said 
patent rights in each issue of the classified section of the 
local telephone director^’ and also agrees to advertise such 
articles regularly in a local newspaper with a minimum 
showing of sixty inches per month. The Owner will allow 
an additional five per cent (5%) discount from the net price 
list as advertising credit to the Dealer, said five per cent 
(5%) allowance not to exceed one-third of the Dealer’s 
advertising expense for the preceding month. All adver¬ 
tising copy shall be first approved in writing by the Owner. 

(10) The Owner agrees on request of the Dealer to 
train salesmen and installation men of the dealer in At¬ 
lanta, Georgia, all expense in connection therewith, how¬ 
ever, to be borne by the Dealer. 

(11) Upon expiration or termination of this agreement 
for any cause, the Dealer will return to the Owner all sales 
material, price lists and unsold merchandise. 

(12) Dealer will not undertake to assign or sub-assign 
the rights herein granted or any part thereof and any such 
an assignment or sub-assignment shall be void. The busi¬ 
ness of the Dealer shall be conducted under a name ap¬ 
proved by the Owner and there shall appear on Dealer’s 
stationery, invoice sheets, buildings, places of business and 
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movable equipment a printed illustration of a Koplvent 
Ventilated awning with the words “Dealers for Lijtetime 
Koolvent Ventilated Metal Awnings” appearing either 
above or below the picture, using cuts for this purpose 
which shall be furnished without charge by the Owner. 

(13) Any improvements made in the patent by the 
Dealer during tlie term of this contract shall inure to the 
use of the Owmer, and upon termination of the contract 
for any cause such improvement shall become th<j sole 
property of the Owmer, his successors or assigns. 

(14) Time is expressly made the essence of each and 
every stipulation and agreement of this contract to be 
performed by the Dealer. Except in so far as governed by 
the laws of the United States, this contract shall hi con¬ 
strued according to the laws of the State of Georgia. 

(15) In the event tlie Dealer should not make imely 
and true reports to the Owner as hereinabove specified, or 
in the event the Dealer should fail to make any payment 
herein provided for on or before the due date thereof, or 
in the event the Dealer should fail to sell the minimum 
amount of awnings herein provided for, or in the event the 
Dealer should undertake to dispose of his interest under 
this contract in whole or in part or at any plant or at any 
company in which such awnings have been or are being 
manufactured or sold, or in the event operations of the 
Dealer should be terminated for any reason whatsoever, 
or in the event the Dealer should sell for installation, ship, 
install or deliver any awnings under this contract outside 
the territory herein stated, or in the event the Dealer should 
manufacture or sell products competitive wdth the prc'ducts 
dealt with herein, any such action or failure to act by the 
Dealer shall entitle the Owner, at his option and cumulative 
of other rights provided by law or by this contract, to 
declare this agreement to be terminated upon giving notice 
of not less than three days to the Dealer and at the same 
time to declare due and payable at once any and all | sums 
owing by the Dealer to the Owner. The ad.judicati|on of 
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the dealer as a bankrupt or the filing of a receivership or 
trustee petition against the Dealer shall at once terminate 
this contract without notice, no rights hereunder to be 
passed by operation of law or otherwise to any receiver or 
trustee. In the event of any termination of this contract 
the Dealer shall cease any operations hereunder whatever 
and shall deliver up to the Owner all contracts, records and 
unsold goods, and the Owmer shall, at his option, thereupon 
pay or credit to the Dealer or his successors or assigns the 
fair market value of any subcontracts, records or unsold 
goods. The Owner’s exercise or failure to exercise any 
of the rights herein provided, or the Owner’s failure 
promptly to exercise any of such rights shall not be deemed 
to any extent a waiver of the exercise of such rights there¬ 
after. The Owner’s failure to insist upon strict perform¬ 
ance by the Dealer of any or all of the terms hereof shall 
not be deemed in anywise a waiver thereof and shall not in 
any manner estop or prevent the Owmer from thereafter 
insisting upon a strict performance of any or all of such 
provisions. 

(16) This instrument sets forth the full and entire 
agreement between the parties and supersedes any and all 
other agreements relating to the sale, maintenance and 
installation of ventilated awnings under said patent rights. 
This agreement is valid only when signed.by the Dealer 

and bv the Owner and can not be altered or modified bv 

• * 

any other instrument, except by the execution of a formal 

amendment of the same by the Dealer and by the Owner, 
which amendment shall be attached to each executed copy 
hereof. 

WITNESS the hands and seals of the parties, IN DUP¬ 
LICATE, this 200% day of April, 1948 

.(SEAL) 

.(SEAL) 

.(SEAL) 

Dealer 

TF. H. W'lprme, Jr, (SEAL) 

Owner 
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The Dealer agrees that he will not, duijins: the 


period of this contract or any renewal or extension 
thereof, or during the period of one year thereafter, engage 
in the sale of awnings competitive with those licensed 
hereunder, or in the sale of any other similar or competi¬ 
tive goods, wares or merchandise, within the t(‘rritory 
included in this contract or within any of the following 
territory, which territory is owned by Owner urder its 
said Houseman Patent: 

GEORGIA — FLORIDA — ALABAMA — NORTH 
CAROLINA — SOUTH CAROLINA AND TENNES¬ 
SEE 

This agreement shall be enforceable by injunction and/or 
suit for damages or otherwise as is provided by lew, and 
this paragraph shall be an independent covenant which 
sliall be valid and enforceable without regard to the rights 
or liabilities of the parties to the contract under any other 
provisions hereof. The prohibitions hereof shall embrace 
any such selling or offering to sell by the Dealer, either 
directly or as a member of a partnership, or as an em¬ 
ployee or officer of a proprietorship, partnership or cor¬ 


poration. 1 

* * * « I 

907 Filed Feb 6 1950 Harry M. Hull, Clerk 

Order Overrvlmg Motion for New Trial 

Upon the coming on for hearing of the motion filed here¬ 
in by defendants, for a new trial, it is this Sth <iay of 
February., 1950, ordered that said motion be, and th(i same 
is hereby overruled. 

Harry M. Hull, Clerk 

By /s/ Irene B. Burroughs 
Deputy Clerk 

By direction of 
Justice Edvmrd A. Tamm 

• • • • 
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908 Filed Mar 6 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 6th day of March, 1950, that 
Dh. John 0. Boyle, J. B. Petemon, S. J. Sillaman, t/a Kool 
Vent Aluminum Awning Company of Virginia, and Kool 
Vent Aluminum Awnimg Corporation of Virginia, a cor¬ 
poration hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 13th day of J armary, 1950 
in favor of S, Charles Bond against said Dr. John 0. Boyle, 
J. B. Peterson, S. J. Sillaman, t/a Kool Vent Alwninum 
Awning Company of Virginia, cmd Kool Venl Atuminum 
Aivning Corporation of Virginia, a corporation 

/s/ Lowry N. Coe 
/s/ Irving Wilner 

Attorneys for Defendants 
• • • « 


8 Opening Statement on Behalf of Plaintiff 

« • • • 

9 The plaintiff, in view of that contract, and in 
view of this exclusive territory that was given to 

him, and his commission, worked very hard in developing 
his territory. He will show you how he canvassed that 
territory, how he spent money in obtaining mailing lists, 
mailed out literature, how he contacted colleges and got 
college boys to work for him as part-time salesmen, how 
he had various people with whom he had an arrangement 
if they would report a prospect and make a sale, they 
would be compensated. 

We will show how he worked ten or twelve hours a day, 
seven days a week, until he developed his territory 

10 to the point where there was considerable business. 

We will show that during the year 1947 he earned 
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I 

$8,000 or $9,000 in commissions, or more than i:hat, in 
the sale of these awnings. ] 


I 

11 We will show you by competent evidence fhat the 
volume of the sales of the Kool Vent orgaiiization 
from April 1, 1948, to June 30, 1949, amounted to ap¬ 
proximately $140,000, of which around $80,000 were in 
the territory of the plaintiff, Mr. Bond. 

We will show you that there is due Mr. Bond on com¬ 
missions on sales which he actually made prior to his 
discharge the sum of around $2,000. 

Our total claim, according to the figures contained in 
the books and records of the company is the amount of 
approximately $15,000. 


S. Charles Bond, 

the plaintiff herein, was called as a witness, and 
having been first duly sworn, was examim^d and 
testified as follows: 

Direct Examiruation 
BY MR. CAREY: 


22 Q As a result of that discussion, what, ilf any- 

23 thing, did you do? A I made a trip to it'oung- 
wood, Pennsylvania, to see Dr. Boyle and Mr. iPeter- 

son and Mr. Sillaman and had a meeting with themi there, 
at Mr. Peterson ^s place of business. We discussed |essen¬ 
tially the same things I had discussed with Mr. S4rgent, 
and when I left we had come to an oral agreem<mt as 
to what territory and rate of commission I was to re¬ 
ceive. 

Q What was that agreement you entered into at that 
time as to the rate of commission? A 15 per cent. 
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Q Did there come a time when that agreement was 
reduced to writing? A Yes. Several days later I re¬ 
ceived a signed copy and exchanged my signed copy with 
Mr. Sargent. 

Q Let me ask you this; Is this the copy of the agree¬ 
ment that you signed as the result of that discussion you 
had with them ? A That is it. 

* * * • 

24 THE COURT: It may be admitted. 

(The document previously marked as Plaintiff’s 
Exhibit No. 2 was received in evidence.) 

• * • * 

‘‘Confirming verbal conversation, Mr. Charles S. Bond 
desires to act and is hereby appointed, subject to your 
written confirmation, district representative for the sale 
of Kool Vent Awnings. 

“His territory’ is divided into two sections. One known 
as the Eastern D. C. territory is bounded as follows; 

“Beginning at the intersection of Connecticut Avenue, 
N. W., and the D. C. line down Connecticut Avenue to the 
one mile circle left around tlie one mile circle to the Po¬ 
tomac River, left along the Potomac river to the D. C. 
line. Left along the D. C. line to the starting point. The 
other territory, known as western suburban territory, con¬ 
sists of that portion of Virginia outside of Arlington, north 
of Lee Boulevard to a line drawn north and south ten 
miles east of Leesburg, Virginia. 

24-A “Mr. Bond shall be the representative for sales 
in this territory. If any broker shall sell awnings 
in his territory, Mr. Bond shall receive an over write of 
two percent on such sales from the KVMA of Virginia. 
No one excepting a broker shall be paid any commission 
for sale of KVMA by KVMA of Virginia in his territoiy. 

“The territory inside the one mile circle shall be open 
territory for Mr. Bond and the district representative in 
charge of the territory consisting of the balance of Wash- 
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ington, D. C., Arlington and Alexandria, Virginii. Mr. 
Bond shall receive one percent over write on any brokers 
sales in this territory. 

“A period of 60 days shall be allowed for organizing 
his sales force, during which time no quotas sliall be 
in effect. 

“The quota for the months of April, May, June, July, 
and August shall be $7500 per month. The quotas shall 
be revised if and when Mr. Bond may take over t ie sale 
of other products. 

“Mr. Bond will cooperate with company representatives, 
execute company policies as established by management 
and work cooperatively with the sales managelr. The 
25 company will supply awnings of good quajity as 
promptly as possible. The production schedul|e shall 
be arranged without discrimination for or against any 
territory. 

“It is the company’s policy to advertise”— 

Then there is a pencil line and I don’t know where that 
came from. 

“Mr. Bond will receive all leads to be sold in his ter¬ 
ritory which originate from such advertising. 

“His commission on such sales shall be 15 percent of 
the net sale, payable 75 percent at time of approved credit 
and 30 percent when installation is completed and bill 
paid in full.” 
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MR. WILXER: Your Honor, if I may correct that, it 
is 70 percent, not 75. 

MR. CAREY: Thank you, Mr. Wilner. Forgive me. 
These figures confuse me. 

“The salesmen that Mr. Bond selects shall be paid a 
commission of 10 percent, Mr. Bond to receive a 5 percent 
over write on their sales. 

“This contract shall run until June 30, 1949. It is un¬ 
derstood that these terms may be changed by mutual 
agreement at any time. Mr. Bond agrees to remain in 
the company’s employ and devote his efforts to thelir in- 


ir in- 
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terest. This contract may be terminated by either party 
tor cause. The cause to be defined as failure 
25-A on the company's part to give Mr. Bond the sup¬ 
port necessary for him to do business. Failure on 
Mr. Bond^s part should be defined as failure to execute 
the company's policies and meet his sales quota. How¬ 
ever, the sales quota should be cumulated and the contract 
should not be terminated until after cumulative sales are 
below the quota for three consecutive months. 

“It is the intent of both parties of this contract to co¬ 
operate in the distribution of Kool Vent Awnings to their 
mutual profit.’’ 

• • • • 

26 Q Mr. Bond, these are the signatures of Dr. 
Boyle, Mr. Sillaman and— A Mr. Peterson. 

• • • • 

Q Whose signature is this over here? 

• • • « 

A Joseph B. Clarke, the sales manager at that time. 

• • • • 

Q Whose name is that? A L. F. Sargent. He was 
the general superintendent in charge of sales and plant 
maintenance. 

• « • • 

27 THE COURT; What is the date? Does it give 
any date? 

MR. CAREY; There is no date on this. Your Honor. 

• • • • 

30 BY MR. CAREY: 

Q Mr. Bond, you stated you had a conversation 
with Dr. Boyle in reference to the territory. A Yes, 
I did. 

Q Approximately when did that conversation take 
place? A That was shortly after the sale, I don’t re¬ 
member the exact date. It was shortly after the sale I 
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made to Little Taverns, Incorporated, and the qi|iestion 
arose there because they had locations in Maryland as 
well as the District. 

Q Would you say this conversation in reference to the 
territory took place in April, May, June or the sununer 
of 1947 f A It was the summer of 1947. 

Q And who was present? Where was the conversa¬ 
tion, and who was present at that time? A Mr. Sheahan, 
the other salesman. That is the salesman who had the 
remaining territory, myself, and Dr. Boyle. 

Q As a result of that conversation can you show 
31 us on the map what territory v/as given to you? A 
As a result of that conversation the limits of my 
territory were extended ten miles in all directions of the 
District Line; in other words, to cover the metropolitan 


areas and that portion of Arlington which was south of 
Lee Boulevard. 

Q Who was given the other territory? A Mr. Shea¬ 
han was given tlie other territory. The reason for the 
division that way was at his request, and it was the most 
logical way to divide the territory because he was more 
centrally located in Northwest and the upper portion of 
Arlington, and I was closer to my territory in Alexi.ndria 
and Southeast and Northeast. 

Q Did you make sales in the territory which you 
described to us? A Yes, I did. 

Q Did you receive commissions on sales made by other 
salesmen in that territory? A Yes, I did. 

Q Specifically, Silver Spring, Maryland, and Alexan¬ 
dria, Virginia? A I received a commission on saljes by 
other salesmen in Alexandria, The District, and in IjJary- 
land. 

Q Very well. Would you resume the stand, please? 

Would you tell us now .-just what you did to de- 
32 velop this territory? A There are many ways to 
start creating an interest in a product. First of all, 
I did extensive door-to-door canvassing and through mail- 
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ing lists. By that I mean I did secure mailing lists from 
people that are in business for that reason, mailed them 
out to neighborhoods that I thought would be the type of 
homes and the type of income bracket people who would 
want and who would need to buy awnings. I even paid 
secretaries to mail out such lists, a lot of different things 
that should go along, occurring to us. 

For one thing, the Hot Shoppes here, I began contacting 
them through their architect and took pictures of one of 
their Hot Shoppes, went to one of the local newspapers 
and had one of the artists there superimpose photographs 
of Kool Vent awnings on the Hot Shoppe and air-brush 
them, or air-dry, as they call it, to better show the pros¬ 
pective purchaser, I thought, how the awnings would look 
on one particular building, and contacted colleges, asking 
for and securing permission from the various deans to 
put letters on their bulletin boards asking for part-time 
canvassers, junior salesmen. 

* • « • 

33 Q Directing your attention to any architects or 
real estate men what, if anything, did you do in 

that connection? A Through my experience in real es¬ 
tate I naturally became acquainted -with people in that 
field and secured from time to time information from 
them as to purchasers of households, the list of their 
sales for a certain period, and would contact these people 
in a lot of cases even before they moved into their new 
home, try to get them interested in the new awnings 
before someone else got there and following it up in a 
systematic way with a mailing list. 

• • • • 

34 Q Did you make any use of that advertising 
folder? A That was our entree. We usually used 

that to start the conversation. 

Q Did you ever have occasion to mail that to anyone? 
A Yes, in all of these instances where I secured the mail¬ 
ing list, T would inclose a copy of the folder. 
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Q Wlio would pay the postage on these mailing lists? 
A I paid the postage. 

• • * • 

35 Q Did you have to pay anything to obtain mail¬ 
ing lists? A Yes, there was a cost involved iu 

that 

Q What other expense would you believe you went to 
in developing the territory? A Well, on larger ones, 
such as real estate men or improvement company o\i^ners, 
there would be a certain entertainment expense. Natu¬ 
rally, if J had a man out, 1 asked him if he would buy my 
awnings, and I would buy the dinner. It was only natural 

vou should do it. 

• 

Q Did v<ni receive anv allowance or anv rebatle for 
entertainment or postage or any other expenses y(|)U in¬ 
curred? A Received nothing but straight commission on 
sales. 1 

Q Approximately how many hours a day or week vould 
you say you devoted to the sale of this product? A I 
would say during the spring and summer we would aver¬ 
age 10 and 12 hours a day, in fact, even imtil dar-c, be¬ 
cause the only time, usually, you can catch the husband 
and wife at home, you can talk to them after d nner, 

36 at your convenience. It would necessitate up until 
ten o’clock at night, at least. 

Q Were you required to work Saturdays or Sundays 
or holidays? A Saturdays and Sundays. In fact, I re¬ 
member one instance on Christmas Eve, I had talked to 
a gentleman who wanted some awnings and didn’t make 
up his mind until Christmas Eve, and .iust wanted to 
present his wife with a signed order as a Christmas 
present. 

« • • • 

37 Q Who would pay for the expense of the oper¬ 
ation of your automobile? A That came out of 

my own earnings. 
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Q You paid tiiat yourself? Could you give us any 
idea of the approximate expense you incurred in develop¬ 
ing this territory? A I would say for the first six months 
or so it averaged around $200 a month. 

That would be the cost of hiring secretaries to mail out 
lists, the cost involved in securing them. It may even run 
more than that, on several occasions. And entertainment 
costs. 

Q Did those expenses keep up at $200 a month, or 
did they lessen? A They would lessen. I would say 
they dropped down to $100 a month after the territory 
was established. I did most of the missionary work, as 
we call it, in the sales field. 

• • * • 

38 Q Was there still a great deal of development 
to be done in connection with your territory? A 
No. I felt it was a matter merely of continued hard work, 
but a lot of the work that had been done need not be 
repeated. 

* • * • 

47 Q Who was Mr. Eades? A Mr. Eades was— 
may I answer that by explaining, 'Your Honor? 

THE COURT: Yes. 

THE WITNESS: As far as I knew he was employed 
by the Kool Vent Metal Awning Corporation of America, 
which is the parent corporation under which Kool Vent 
Metal Awning Company of Virginia was operated. He 
was not, to my knowledge, employed by Kool Vent Metal 
Awning Company of Virginia. 

• • • • 

50 MR. CAREY: Ladies and gentlemen, this is a 
letter on the stationery of Kool Vent Aluminum 
Corporation of Virginia, dated April 1, 1948. It is ad¬ 
dressed to S. Charles Bond and T. Paul Misenko. It reads 
as follows: 
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‘ ‘ Gentlemen: 

“As of this date, April 1, 1948, the partnership consist¬ 
ing of J. B. Peterson, Dr. J. 0. Boyle, and S. J. Sillaman, 
operating under the company name of Kool Vent Metal 
Awning Company of Virginia has been dissolved. The 
sale of Kool Vent Awnings manufactured by the partner¬ 
ship and company therefor will cease immediately, All 
orders received by the sales organization of the above 
named Company up to and including March 31, 1948, will 
be received for consideration. Commissions for same will 
be paid on all valid orders written in accordance with 
existing policies of the Kool Vent Metal Awning Com¬ 
pany of Virginia. Checks for all earned commissiois due 
on valid orders approved by Mr. Eades during his term 
as manager and received by the company prior to Idarch 
31, 1948 for the Kool Vent Metal Awning Company of 
Virginia shall be mailed to the salesmen at 1 their 
50-A home address as if and when they are due in accord¬ 
ance with the erection of the awning and final pay¬ 
ment of same. Wlien Kool Vent Awnings are again o:fered 
for sale to the public in this area all transactions 's^ill be 
consummated by a representative of the Kool Vent 4^^n[ii- 
num Awning Corporation of Virginia in strict compliance 
with the policy of that Corporation who will soon neg|)tiate 
terms of employment with a new sales organization. 

“Respectfully 
(Sgd) H. H. Eades 
“Acting Manager 
Kool Vent Metal Awning Com pany 
of Virginia.’’ 

“P.S. 

“It is understood that several men have keys for the 
office. It would be appreciated if these keys would be 
turned over to Mrs. Gregoire together with your sales 
books. Until further notice, no telephone leads or leads 
by coupon will be received for the company. Purthelr, we 
want it understood that our telephone lines are not Avail¬ 
able to anyone than Mrs. Gregoire.” 
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* • • • 

53 Q During the period from November 1, 1946 
until April 1, 1948, about how much business did 
you do for the Kool Vent organization? A $86,000, a 
little over $86,000. 

« • • • 

58 THE COURT: The Court points out to the 
plaintiff that this argument goes fundamentally to 

the credibility of these figures. The defendant takes the 
position that he is willing to agree the figures are the 
amounts which the plaintiff claims are owed to him on 
sales made prior to the alleged breach of the contract. 

He has no objection to the admission of the exhibit as 
indicating only what the plaintiff claims. The Court is 
going to admit the exhibit, pointing out to the jury that 
the defendants’ objection goes fundamentally to its credi- 
biliy, that is, as to whether you should accept it for what 
it purports to be or whether you want to reach some 
other decision entirely upon your owm initiative as to 
what the figures are. 

* * • • 

59 Q Mr. Bond, have you had occasion to examine 
a sales analysis made by a certified public accountant 

of the sales made by the Kool Vent organization since 
April 1,1948? A Yes, I have. 

Q To June 30,1949? A Yes, I have. 

Q Can you state approximately what amount of sales 
were made in your territory during that period? A $85,- 
000 w’orth of sales. 

• • • • 

60 BY MR. CAREY: 

Q At 15 per cent of those sales, what commis¬ 
sions would you have received if you had been in the 
employ of Kool Vent during that period? A It vrould 
be around $13,000. 
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Q What is the total amount that you are clain.ing at 
the present time? A Approximately $15,000, wh ch in¬ 
cludes the $2,000-and-some in back commissions. 


Cross Examination 


122 THE COURT: The Court will permit the de¬ 
fendants to show the earnings of the plaintiff in 
mitigation of damages and will permit the plaintiff on re¬ 
examination to show what portion of his income, of his 
total income came from the sale of awmings during the 
period of the contract with the present defendants, and 
income from any other source. In other words, on re¬ 
buttal you have the right to show such additional facts 
as you deem proper to establish the ratio between his 
income from the sale of a^vnings and any other ficome 
that he had, since it is your position that he was not re¬ 
quired to devote his full time to the sale of awmings. 

« * * • 

128 Q Do you know* how much you earned curing 
the entire period from May 1 of 1948 through 
June 30 of 1949? A No, I have no definite figures on 
that. 

Q You don’t have any figures? Did you pay income 
taxes? A Yes. My business is set up on a fiscal year 
period which has not yet been computed. It will end the 
30th of December. I haven’t my records up to date. I 
won’t know until then. 

• • « • 

130 THE WITNESS: On the gross volume of sales. 
Your Honor, not trying to hold back information, 
I want to make sure what I say is correct, on a gross 
volume of sales, if that is the figure you want, it! was 
around $50,000 for the entire year. 

THE COURT: What year is that? 
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THE WITNESS: That is from May 1, 1948, to May 
1, 1949. 

BY ME. WILNER: 

Q Now, do you know what your net earnings have 
been on this total volume of sales during this period of 
timet A I would approximate around $6,000. 

Q For the year? You said this included the period 
from May 1, 1948, to May, 1949, is that correct? A 

THE COURT: Answer the question. 

THE WITNESS: Yes. 

BY MR. WILNER: 

Q And what have you earned during May of 
131 1949 and June of 1949? A Would you repeat 

that question? 

Q You just stated your net earnings from May 1, 1948, 
to May 1, 1949, were about $6,000, right? A Right. 

Q My question now is how much additional have you 
earned during the month of May, 1949, and the month of 
June, 1949. A I don’t have those figures. 

Q Can you approximate it? A It would be fairly 
close in comparison to the other figure. There has been 
no great change upward or downward. 

Q Would it be about $250 a month, shall we say? A 
That is about right. 

Q So that from the first of May, 1948, to June 30, 
1949, you earned $6,500? A I said approximately $6,000. 
Including that, yes, that is right. 


141 Maynard D. Ryan 

was called as a witness on behalf of the plaintiif 
and, having been first duly sworn, was examined and 
testified as follows: 
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Direct Examinatioru 


I 

142 Q Let me ask you first, what does that list show 
as to the total amount of sales of the Kool Vent 
Company from April 1,1948, to June 30,1949? 

• • • • 

A $140,956.94. However, that figure may be subject 
to some minor adjustments that may have arisen through 
some entries made in the company's books, the exjilana- 
tions to which were not fully explanatory. 


THE WITNESS: Let me correct that figure. That 
$140,000 includes sales made subsequent to June 30, orders 
for which were dated prior to June 30. There were some 
sales they ran through the books in July and in August. 

# • • • 

143 Q Did you personally check all of the sales 
orders concerning those sales listed there? A We 
made an attempt to inspect them all but there were sev¬ 
eral that were missing. 

Q Directing 3’our attention to the amount of safes in 
Mr. Bond’s territory as claimed by Mr. Bond, wiiat is 
that figure? A $86,821.58. 


BY MR. CAREY: 

Q Were there an\'- items on that list of $140,000 worth 
of sales that ma^^ be also included? A I think there was 
a group of items Mr. Bond had labelled questionable, 
questionable in some instances because the sales orders 
were missing, and we couldn’t get the addresses. {Those 
questionable items aggregate $6,937.37. I 


144 Q Wliat would 15 percent of the figure $86,000 
some odd cents amount to, Mr. Ryan? A $13,023.24. 
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Q And what would a 15 percent commission on the 
questionable items amount to? A $1,040.61. 

• • • • 


145 Cross-Examination 

BY MR. WILNER: 

« • * * 

146 Q And when you mentioned these questionable 
items, I believe of $6,937.37,1 hope I have the figure 

right, they are regarded by you as questionable for what 
reason? A They were regarded by Mr. Bond as ques¬ 
tionable. 

• • • • 

147 BY MR. WILNER: 

Q Mr. Ryan, the question, putting it this way, 
in setting forth the various items which result in this 
ultimate figure of $86,000 and some, you simply took fig¬ 
ures as given to you by Mr. Bond without considering or 
knowing whether those particular amounts were coming 
to Mr. Bond or not? A That is right. 


149 Thomas Pa/ul Misenko 

was called as a witness on behalf of the plaintiff 
and, having been first duly sworn, was examined and 
testified as follows: 


Direct Eaximination 

BY MR. CAREY: 

• • • • 

153 Q When you first went with Kool Vent what 
commission was offered you? A Fifteen percent. 
Q Did there come a time when that was changed? 
A Yes, there came. 
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Q And what was the changed commission? A. When 
Mr. Bond returned from his vacation trip from Florida, 
Mr. \’on Dollen informed that Mr. Bond Iiad a contract 
with the company and that certain territories wete given 
him and that he had to let the contract stay as it was. 
I asked Mr. Von Dollen where I came in. He said, “You 
will work under Mr. Bond. ’ ’ 

Q Did there come a time you did work with Mr. 
Bond? A Oh, yes. 

* * « • 

Q W^ere you familiar with the territory that was given 
to Mr. Bond? A I was informed that from— 
MR.WILNER; Objection. 

THE COURT: The objection is sustained. 

« « * • 

154 Q Directing your attention to Silver Spring, Ta- 
koma Park, w’as that in or out of Mr. Bond ’s terri¬ 
tory? 

MR. WILNER: Objection. 

THE COURT; State the grounds for your objection. 
MR. WILNER: The grounds, Your Honor, are that 
again there is nothing to show what knowledge he had 
as to whether certain territory was or was not included 
in Bond’s contract. 

THE COURT: The witness testified he worked in the 
territory of Mr. Bond, that he worked under him, that he 
sold awnings in the territory of Mr. Bond. Your objection 
is not well taken upon this basis. I think that the ques¬ 
tions are leading. If you want to object on the 

155 ground the question is leading, the Court would 
sustain your objection. 

MR. WILNER: I do. Your Honor. 

THE COURT: Very well. The objection is sustained. 

« • • * 
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Q Do you know whether or not Mr. Bond was paid 
any commission on the sales that you made in those terri¬ 
tories ? A I was informed that he was. 

MK. WILNER: Objection. 

THE COURT: Objection sustained. 

BY MR. CAREY: 

Q Do you know of your own personal knowledge 
whether he w’as ? A Yes, I do. 

Q Was he or was he not paid commissions on 

156 sales you made in those territories? A He was 
paid commissions on sales w^hich I made, override. 

• • • • 

BY MR. CAREY: 

Q From your operations as a salesman and from 
your contacts with Mr. Bond, will you again describe the 
extent of Mr. Bond’s territory? A On the map? 

Q No, sitting there, the various localities. 

MR. WILNER: Your Honor, I object to the form of 
the question, Mr. Bond’s territory, I don’t precisely 
know. I have no objection to the question as such but 1 
would like to know more specifically what information is 
desired here. 

THE COURT: Will you endeavor to reframe your 
question to meet counsel’s inquiry? 

]\1R. CAREY: I endeavored to, but I understood. 
Your Honor— 

THE COURT: Just rephrase the question. 

MR. CAREY: Can you tell me whether Silver Spring, 
Takoma Park and Alexandria, Virginia, were included 
within Mr. Bond’s territory? 

MB. WILNER: I object to the question. This witness 
has no way of telling what was included in the 

157 territory of another. If he worked there, that is 
something else. Let him state it. 

THE COURT: The witness testified he worked in 
Silver Spring, Takoma Park and Alexandria, that the 


39 A 


plaintiff was paid an override on the sales. I do think 
there is a flaw in the phraseology of your question. The 
Court must sustain the objection. 

BY MK. CAEEY: 

Q Did Mr. Bond ever point out to you the ext(mt of 
his territory? A Yes. 

Q Can you tell us where that was? A From Con¬ 
necticut Avenue— 

ME. WILNER: Your Honor, I object to this. It is 
purely self serving, if nothing else. 

THE COURT: The objection is overruled. Go ahead. 
THE WITNESS: From Connecticut Avenue eastward, 
crossing Rock Creek Park, including Northeast, South¬ 
east, Southwest Washington and if I remember correctly 
Alexandria, all the City of Alexandria. 

BY MR. CAREY: 

Q Did that or did not that include Silver Spring and 
Takoma Park? A Yes, it did include the outlying terri¬ 
tories encompassed within those degrees of the coin- 
158 pass. It did include Silver Spring, Takoma Park, 
Hyattsville, Riverdale, Colmar Manor and all the 
way around. 

« * • « 

161 Q After the salesman took the order. While you 
were working with Mr. Bond did you ever see him 

162 violate any company rule or policy laid down? 

MR. WILNER: I object, Your Honor. I don’t 
know what it means to see somebody violate a rule. 

THE COURT: Maybe the witness can answer. 

THE WITNESS: To my knowledge, I have not. 

• • • * 

Q Would you say that territory from a salesntan’s 
point of view had been or had not been developed? 

163 A It is hard for me to answer that question. All 
I can say in answer to it is that there was a lot of 

ready business to be reached. For the first week to the 
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best of my knowledge I wrote company orders to net me— 
I should say net—they grossed me, I think, $705 commis¬ 
sions in that first week of my re-employment. Some of 
those orders kicked back because of Federal Housing Ad¬ 
ministration and Eastern Acceptance Credit. 

• • • • 


164 Cross-Examination 

BY MR. WILNER: 

« • * • 

166 Q Well, whatever they were, for example, with 
reference to the commission, if Mr. Bond was en¬ 
titled to a 15 percent commission in a certain territory 
he wouldn’t let you have 15 percent in the same territory, 
would he? A I did not discuss his business, so I don’t 
know whether he paid him 15 percent. 

Q Didn’t you testify before you knew Mr. Bond was 
getting 15 percent commission? A I was getting 15 per¬ 
cent. 

Q So you don’t know what Mr. Bond was getting? A 
When I was offered 15 percent and given 15 percent com¬ 
mission, that was prior to Mr. Bond’s coming. 

Q Exactly, and when Mr. Bond came back what 

167 occurred ? A Oh, yes, then my commission dropped 
to 12. 

Q Exactly. A May I call attention— 

Q Go ahead. A Then my commission dropped to 12 
per cent. Mr. Von Dollen told me that I was to work 
under Mr. Bond, and Mr. Bond was to receive an override 
on the sales of the salesmen over whom he had juris¬ 
diction. 

Q Did there come a time to your knowledge when Mr. 
Von Dollen had discussed the possibility of changing the 
territorial arrangement as far as Mr. Bond was con¬ 
cerned ? A I was not informed of that. 

Q You didn’t. And when you referred to Mr. Bond’s 
receiving a commission on orders which you took in cer- 
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tain territories, just what kind of commission did you 
have in mind? A I was informed it was 5 percent over¬ 
ride on the orders which I wrote. 

Q It was an override commission? A Override, yes. 

* • • « 

169 BYMR, WILNER: 

Q What words or declarations did Mr. Eades 
make to you when you stated that he discharged you or 
dismissed you, or words to that effect? A That letter 
was given us. 

« • • • 

Q I am coming to that in just a minute. Diti Mr. 
Eades explain to you the reason why he took the action 
which is indicated in the letter of April 1, 1948? A Yes, 
he did. 

* « « • 

173 BY MR. WILNER: 

• * • • 

174 Q Did Mr. Eades tell you in so many words 
you were discharged or dismissed from the services 

of Kool Vent orally? A I want to tell the truth, but I 
don’t know want to say he used the word “discharged.” 
He did say all my services were terminated and I \|i^as to 
turn in everything pertaining to the company I had, 
severed completely, absolutely completely. 

• • • • 

176 Redirect Examination 
BY MR. CAREY: 

Q You stated you made seven hundred and some dol¬ 
lars in commissions the first week? A If my mem- 

177 ory serves me right, $705. 

MR. WILNER: That was the gross ? 

THE WITNESS: That was gross. I think I ietted 
SIX hundred some odd dollars that week. Some of those 
did not pass FHA financing or Eastern. 
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• • • • 

Recross-Examination 
BY MR. WILNER: 

Q What were your average weekly earnings during 
the time you were with Kool Vent, considering the entire 
period you were with Kool Vent? 

MR. CAREY: I object to that, if the Court please. 

THE COURT: The objection is sustained. 

BY MR. WILNER: 

Q Did you make as much, did you have any other 
w'eeks in which you made as much money as this amount 
just now’mentioned? A No, IdidnT. 

Q Were there any other w’eeks in w’hich you made $500 
aw’eek? A I don T remember. 

Q Were there any weeks in which you made only 
178 $100 a w’eek? A Probably. 

MR. CAREY: I object. 

THE COURT: The objection is sustained. We are not 
trying the sales ability of this witness. 

MR. WILNER: But counsel has opened the question. 

THE COURT: You asked about the week. The ob¬ 
jection is sustained. 

• • • • 

182 Proceedimgs 

• • • • 

184 THE COURT: Are you moving the Court at this 
time to strike? 

MR. WILNER: To strike that part of the testimony 
of Misenko which bore upon his alleged discharge. 

THE COURT: State the grounds. 

MR. WILNER: The grounds being, Your Honor, it 
absolutely cannot affect in any way the question of whether 
Mr. Bond w’as or was not discharged, or whether it con¬ 
stitutes a discharge or not. It is a different party, having 
no privity at all with this particular plaintiff, and a party 
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who even testified he had no contract at all, so that ii‘ they 
discharged, clearly there was a right to discharge him for 
cause or no cause, and the whole tenor of such testimony 
can only be to the prejudice of the defendants in this case 
in this action. | 

In other words, assuming he was discharged, assuming 
there was a discharge with no cause, it was a justifiable 
discharge. The question is whether Bond was discharged 
or whether there was any cause for his discharge. 

THE COURT: I will deny your motion to strike on 
the ground that the issues as raised by the pre-trial memo¬ 
randum indicate that the defendant contended that the 
letter of April 1 was not construed as a discharge ojj* was 
not intended as a discharge. Since it was identical! with 
the letter addressed to the plaintiff the Couitt be- 
185 lieves it is proper to show the interpretation i^aced 
upon the letter by the other recipient of the let|ter. 

I will deny your motion. 

* « • • 

187 S. Charles Bond, 

* « « « 

Cross-Examhialion—Resumed 

* • * * 

191 Q Wliat do you base your total of $86,00C' on? 

I mean, how did you arrive at this total? A That 
represents the amount, I didn’t break it down, but it rep¬ 
resents the amount of orders sold in what I consider was 
my territoiy and in which I had been operating as; my 
territory and training salesmen, and receiving the override 
on sales made in the territories comprised as I have out¬ 
lined on the map. 

* * • • 

193 Q How much did you receive a week out of your 
business? A For the period ending June, 194^? 

Q That is right. A It averaged around— 
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• • * • 

194 THE WITNESS: I am trying to figure. I fig¬ 
ured it on a yearly basis. It started at around 
$6,500, but out of which I paid the $2,000 for the dealer¬ 
ship, leaving around $4,500 for the year. 

• • • • 

Q Did you or did you not receive a stipulated sum 
per week, per week during this period of time? A T 
have been receiving $75 a week drawing account. 

Q What, if any, indebtedness do you have in your 
dealership? A I have signed a chattel mortgage, which 
includes my automobile and my household and personal 
effects to my manager there in Atlanta. I am indebted 
to him about $15,000. 

* • • « 

198 B. F. Wiggins, 

called as a witness for and on behalf of the plain¬ 
tiff, having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 

BY MR. CAREY: 

• • • • 

201 Q Can you tell us in which territory you erected 
awnings in which Mr. Bond was the salesman? A 
Yes, I can. 

Q What was that territory? A The majority of them 
was— 

MR. WILNER: Just a moment. Excuse me. I will 
object to this question because, Y"our Honor—I mean he 
did not testify as to how he knows whether Bond was 
the salesman in that territory. 

THE COURT: The witness testified he knew from the 
order blank the identity of the salesman who made the 
sale. 
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MR. WILNER: Yes, Your Honor, but he wouldn’t 
know whether it was Bond’s territory or noi;. 

202 THE COURT: That is right. The witness has 
testified he did not know the extent or sco pe of 
plaintitf’s territory. 

MR. WILNER: In that event I don’t see any point 
of this question. j 

THE COURT: What is the ground for your objec¬ 
tion? 

MR. WILNER. Having testified he does not know 
whether it was Bond’s territory or not, then the qu((Stion 
as to whether he knows he had installed awnings in what 
was Bond’s territoiw obviously cannot be answered. 

THE COURT: What is the question ? 

(The question was thereupon read by the report(T.) 

THE COURT: The objection is overruled. 

• * • • 

THE WITNESS: Well, the awnings were erected in 
the Southeast, Alexandria, Silver Spring and C(tntral 
Washington. 

« « * * 

234 The Court however, will not confine the preof of 
damage on the part of plaintilf to the i)eri6d of 
April 1 to Aprl 16. In other words, the Court declines to 
accede to the defendants’ requests that the proof of dam¬ 
ages be confined to the sixteen-day period between April 
1 and April 16. 

The Court believes, again, the question is one of fact 
for the jury after reaching a determination of whether 
there was or was not a breach to determine the damages 
to the plaintiff, and it is the responsibility of the jury to 
determine whether those damages embrace all the items, 
going down to commissions that would have been earned 
through June 30,1949, under appropriate instructions from 
the Court prior to the submission of the case to the jury. 

• • • • 
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John 0. Boyle 

was called as a witness on behalf of the defendant and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

BY MB. WILNBK: 

« • • • 

236 Q Now, did there ever come a time, Doctor, when 
to your knowledge there was any change made with 

respect to the territory designated as the exclusive terri¬ 
tory assigned to Mr. Bond under this contract? A 

237 There was no contractual change made. There was 
no written change made. 

• * « • 

238 Q Were you asked to approve this agreement 
between Sheahan and Mr. Bond? A Yes. It was 

a verbal arrangement. 

Q You agreed to it? A Yes. 

* * * • 

256 Q Let me ask you this. Dr. Boyle. Did you ever 
express any opinion to anybody, to anybody con¬ 
cerning Mr. Bond as a salesman? A Oh, yes, I have. 

Q What was that opinion? A W'ell, my regard for 
Charley Bond as a salesman was of the best. I thought 
he was a very good salesman. 

* • • • 

266 Q What were those matters you wanted to dis¬ 
cuss with Mr. Bond? A Well, the policy of the 
company and this whole matter of territory that he was 
working in, and also his percentage, and the fact that he 
was to train more men and put men in his territory, and 
quite aside from that we had in mind to make some ar¬ 
rangement with him whereby he might, if he would agree 
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to it, tentatively discussing with him the matter of becom¬ 
ing the sales manager. 


305 Q You stated you entered into no draft of agree¬ 
ment as to the change of Mr. Bond’s territory; is 
that right? A Only as 1 told you earlier, betwe^ he 
and Mr. Sheahan, yes. j 

Q You knew of that arrangement? A Yes. j 

• • • • j 

307 Q Isn’t it true, at the time you acquirek the 
Maryland territory, your two principal salesmen 
were Bond and Sheahan ? A Yes, true. 

Q And you arranged with them for them together to 
handle and cover this Maryland territory? A Yts. 


311 Q From the time you and Bond and Shiahan 
had that agreement up to April 1, 1948, dicl you 
ever direct or advise Bond by letter that he dik not 
have an exclusive territory in Alexandria and Silver 
Spring? A Not to my knowledge. I 


333 Q Doctor, you admit there are commissions due 
Mr. Bond now? A Yes. There are some commis¬ 
sions due him, yes. 

Q How much? A Well, so far as I know, a few hun¬ 
dred dollars. 


Q Do you know how much? A 1 don’t know to the 
penny, but I know it is less than $500. 

• • • • 

335 Q Did you later determine the amount of com¬ 
missions you owed him? A Yes, we later deter¬ 
mined it. Yes. 

. * * * * 

Q You don’t know yet, do you. Doctor? A I 
know exactly yet what it is. 
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• • • • 

338 Q Charlie Bond was the best salesman you ever 
had, is that right? A That is right. 

343 Q Are these the only books you have of the 
Washington office showing these orders? A Yes. 

Q You have no permanent book? A Well, those were 
taken out of a permanent book. They are. in a bound form 
in a book. They were taken out of there to be brought 
down here. 

Q You brought down the other book with the binder? 
A There is another book you can put those things in, a 
hard binding, if you please. 

Q These are different loose papers, are they. Doctor? 
A That is true. They are all there. 

Q I notice in going through these records, I see noth¬ 
ing for November and December. 

THE COURT: Of what year ? 

BY MR. CAREY; 

Q Of 1947. Where are they? A It is quite possible 
in that group of papers that there may be some of those 
missing. 

m • * 9 

9 

344 Q You are not familiar with these records, you 
have testified? A No, I am not. 

Q You don’t know how accurate they are, or how cor¬ 
rect they are, do you ? A No, I don’t. 

Q And you don’t intend to vouch for them at this 
time, do you? A I wouldn’t vouch for them. 

Q Doctor, if you put all the sales that were made in 
this area in your records, why did you make a sale to the 
Navy Hospital in Bethesda that does not appear in the 
records during the life of Mr. Bond’s contract? A I 
didn’t know that such was the case. 

Q You did not make the sale? A Yes, w’e made a 
sale at Bethesda Hospital; yes. 

Q Can you show me in your records where that sale 
appears? A No, I can’t. I am not familiar with the 
books. 
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357 Thereupon— 

John 0. Boyle 

resumed the stand and, having been previously duly ^worn, 
was examined and testified further as follows: 

Redirect Examination (resumed) 

BY MR. WILNER: 

Q Was there any time, Doctor, about the njiiddle 

358 of March, 1948, that you received a letter froija Mr. 

VonDollen? A Yes, there was. | 

Q I show you this letter dated March 2, 1948, addijessed 
by Mr. Von Dollen to yourself. Is this the letter tha|t you 
received? A It is. 

THE COURT: Has the letter been marked for iden¬ 
tification ? 

MR. WILNER: No, Your Honor, Defendant’s 11 for 
identification. 

MR. CAREY: I object to this, if Your Honor please. 
THE COURT: Is this the letter upon which or from 
which plaintiff’s exhibit No. 3, which is a telegram dated 
March 10, 1948, was addressed by Dr. Boyle to Von 
Dollen? In other words, is the telegram of March LO in 
answer to this letter? 

MR. WILNER: I will ask the witness. 

THE COURT: You asked him that yesterday. Just 
tell me. 

MR. WILNER: That is the one. Your Honor, i 
MR. CAREY: It clearly isn’t. I will ask the Qourt 
to examine it. 

THE COURT: You may ask the witness. 

MR. WILNER: May I ask the witness again, *‘Was 
this telegram by you to Mr. Von Dollen, was this sent in 
reply to this letter? 

359 THE WITNESS: It is a compromise reply. 

BY MR. WILNER: 
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Q The question is, was this telegram sent by you to 
V’on DoUen in answer to his letter of March 2nd? A 
That is right. 

MB. CABEY: I object to the letter. May we approach 
the bench? 

THE COURT: You may. 

(Whereupon counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

MB. CAREY: Will Your Honor examine the telegram 
and the letter? 

THE COURT: Have you read this letter ? 

MR. CAREY; I just read it. I just saw it now; one 
moment ago. 

MR. WILNER; I may say to Your Honor that this 
is— 

THE COURT: DonT say it until he finishes reading 
the letter. 

MR. WHLNER: It is not part of it. I did not identify 
that part at all. 

THE COURT: IsnT page 2 part of that letter? 

MR. WILNER: No, Your Honor, this is part of a 
different thing. 

MR. CAREY: This is what I wanted to— 

360 MR. WILNER: As Your Honor can see, this 
is fully signed, here. 

MR. CAREY: May I point out to Your Honor. 

THE COURT: Wait until I read it. 

MR. CAREY: Very good, Your Honor. 

I wish to point out, if Your Honor please, this Exhibit 
No. 3 was offered as a statement coming from one of the 
partners in reference to exclusive territory. The tele¬ 
gram also mentions, as outlined by this, 15 percent com¬ 
mission. The letter refers to 12 percent commission. I 
submit there is no consistency. I shall object to that let¬ 
ter on the ground it is a self-serving statement, a com- 




51 A 


municatioii between an agent and principal outsiJie the 
presence and without the knowledge of the third j'erson. 

THE COUKT: The Court, of course, must apply the 
same rule to the evidence tendered by the defendants as 
applies to the evidence tendered by the plaintiff. Cer¬ 
tainly, as a matter of proper procedure, when the Court 
has admitted the telegram on presentation by the plain¬ 
tiff, dated March 10, the Court is obliged to admit on 
behalf of the defendants the letter upon which th(j tele¬ 
gram was predicated. 1 

I will overrule the objection, and w’hen the letier of 
March 2 is tendered in evidence, I will admit it. ! 

MR. CAREY: Very well. Your Honor. ! 

(Whereupon counsel resumed their res^Jective 
361 places at the trial table, and the following proceed¬ 
ings were had in open court:) I 

MR. WILNER: I do offer this letter marked D(ifend- 
ants’ Exhibit No. 10 in evidence. 

THE DEPUTY CLERK: No. 11. 

MR. WILNER: Oh, I see. No. 11. 

THE COURT: The record indicates that the plaintiff 
has reserved the objection to the evidence. The Court 
admits the letter in evidence. 

(The letter referred to was marked Defendants’ Ex¬ 
hibit No. 11, and received in evidence.) 1 

MR. WILNER: This letter, written in reply ti this 
telegram, which was already produced in evidence as 
proof— 

THE COURT: It was not written in reply to it. It 
was written— 

MR. WILNER: Rather, the telegram. Well, this tele¬ 
gram here. 

MR. CAREY: If Your Honor please, I object to coun¬ 
sel making statements. 

MR. WILNER: I move to read the letter. 

THE COURT: You may read the letter. 

MR. WILNER: ‘‘Doctor John 0. Boyle, Young^vood, 
Pennsylvania. 
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“Dear Doctor:”— 

362 THE COURT: What is the date of the letter? 

MR. WILNER: This is dated March 2, 1948. 

“Kindly have agreements made up for Mr. Bond and 
Mr. Sheahan in triplicate as shown below having the sig¬ 
nature of each of you gentlemen thereon. 

“Mr. Bond 

1. All territorv east of 16th Street in the District of 
Columbia and our ten-mile area in Maryland and Alexan¬ 
dria. 

2. Twelve percent commission on all sales made by 
him. 

3. Five percent over-write on men under his juris¬ 
diction. 

4. No charge-back on any orders that permits have been 
obtained on and order has been accepted by office. If 
order cancelled due to fabrication or fault of erection, 
salesman will receive 70 commission on total amount of 
sale. 

5. The balance of commissions due salesman (50 per¬ 
cent accrual until job completed) should be absorbed by 
company within a 90-day period. 

6. In case of sickness of lead man, office will segregate 
leads to salesmen under his jurisdiction and a report will 

be made weekly to him. At the time of vacation, all 

363 leads to be handled in a like manner and check for¬ 
warded to him weekly. 

7. After leads have been processed in the office they 
are to be given to lead man immediately for segregation 
among salesmen before leaving the office. All leads to be 
distributed evenly among the salesmen. 

8. As long as the business is operated under the name 
of Kool Vent Metal Awning Company of Virginia, Inc. 
this agreement will be in effect. 

The same agreement as above should be made for Mr. 
Sheahan with the exception that Item No. 1, should read 
as follows: 
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‘All terriory west of 16th Street in the District of Co¬ 
lumbia and our ten-mile area in Maryland and Arlhigton.’ 

Kindly have these made up by your lawyer, Dr. Boyle, 
as soon as possible, for they should be in the hands of 
the lead men immediately. 

You will notice that I have not made any commitment 
which is binding to the company or salesmen other than 
the basis shown upon \vhieh they should receive their 
commission. You will also note that 1 have given 90 days 
within which to have orders fabricated and hung. 

Respectfully, 

H. M. Von Dollen, ” 

BY MR. WILNER: | 

364 Q Now, Dr. Boyle, did you have your law^l^er, or 
any lawyer draw up the agreement which M^. Van 
Dollen suggested in this letter? A No, I didn’tj 

Q What did you do after you received this Ijetter? 
A I called Von Dollen and told him it wasn’t accepjtable; 
we didn’t want to do it. 

Q You say you called him? A I called him c»n the 
telephone. 

Q Did you do anything else besides calling h^m on 
tlie telephone? A No. I told my partners about it, of 
course, but I did nothing else. | 

Q Did you send a telegram to Mr. Von Dollen o^i this 
subject? A Eventually, I did, yes. | 

Q And this is the telegram that you sent? 4 
kept insisting, calling me each day, said if I did no|; give 
him a response, some definite answer to this proposal 
which he had made, they were all going to wal^ out. 
They gave me a deadline, an ultimatum, if I didn ’t an¬ 
swer at a certain time they gave me, I think it was noon, 
6 o’clock, whatever that day, that they were all going to 
quit, and they did quit, all but Mr. Bond. 

• • • • 

366 Q You were asked yesterday whether the Beth- 
esda Hospital order does not appear anywhere in 
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your records. Did you have occasion to look in the rec¬ 
ords since? A There, again, I found out about that 
overnight. It was sold to the National Naval Medical 
Center on August 11, 1949, wdiich was considerably after 
the expiration date of Mr. Bond’s contract. It was just 
this last August, of course, and this contract had termi¬ 
nated in June. This order, by salesman, Mr. Misenko, 
amount $3,390.00, and it appears in regular sequence in 
the records in the company office, and there again the 
auditor will verify that to you. 

• • • • 

376 Recross Exammation 

• • • • 

378 Q Doctor, did you make out the checks on these 
commissions? A No, I didn’t 

Q Who made the checks? A Miss McGarrahan, and 
Mrs. Gregoire, was her name, in the office. If you will 
read that— 

THE COURT: You have answered the question. 

BY MR. CAREY: 

Q You did, however, sign that check on April 10, 
didn’t you? A That is correct. 

Q So you had the power to sign the checks 

379 as well as the ones here? A That is correct. 

Q Is that right? Was it you and Mr. Sillaman 
that signed the checks? A That is correct. 

Q You say you did not know Mr. Bond was only paid 
12 percent commission on those orders is that right? A 
That is right. 

Q And that you had not advised Mr. Van Dollen to 
make any effort to change the contract that Bond had 
with you? A No. I didn’t send him here like you said. 

Q Now, Doctor, it says here, “No charge-back on any 
orders that permits have been obtained on and order has 
been accepted by office.” 
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Was it the practice of the office to attempt to take away 
the commission of a salesman after he had made a sale? 
A Yes, in some cases where there was no permit obtain¬ 
able, where it was not a valid sale, where it was not com¬ 
pleted. 

Q Isn’t it a fact. Doctor, in the final analysis tl|e com¬ 
pany had the right to approve or reject orders? A| That 
is correct. | 

Q And isn’t it true a salesman was due his com- 

380 mission when an order was approved? A That is 
always subject to final collection by the company of 

tiie money from the customer. 

Q Now, Doctor, isn’t it true that the salesman was 
entitled to 70 percent of his commission, which is roughly 
10Y> percent of the order when the company accepted 
the order? A That is correct. | 

Q And if the order was cancelled by reason |of the 
fault of the company in fabrication or some other! cause 
not the fault of the salesman, he w’as still entitled io that 
commission? A That is correct. If it was the company’s 
fault, he was entitled to his commission, yes. 

Q And if the customer arbitrarily cancelled the order, 
it was the obligation of the company' to retain the cus¬ 
tomer’s deposit or take what other action the company 
wished; isn’t that true? A That is right. 

Q So that when an order had been accepted, it w’as 
not proper for the company to try to take away s, com¬ 
mission from a salesman? 

MR. WILNER: I object to this question. Your Honor, 
whether it was proper or not. 

THE COURT: Objection overruled. 

THE WITNESS: Should I answer that? 

381 THE COURT: Yes. 


BY MR. CAREY: 

Q Doctor, it is true, is it not, that the salesmah took 
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the order on the order blank and submitted it to the 
office for approval! A That is right. 

Q And Mr. Wiggins, the gentleman in charge of erec¬ 
tion, would take out the order and check on the measure¬ 
ments ; is that not true? A That is right. 

Q And it was up to Mr. Wiggins or some represen¬ 
tative of the company to approve or reject the order, is 
that not true? A That is right. 

Q When the order w’as approved, was not the sales¬ 
man entitled to 70 percent of his commission? A The 
approval is always subject to getting a permit 

382 or to certain conditions that we can make that 
awning, you understand. 

Q Now’, Doctor— A And he is entitled to that com¬ 
mission; but in case w’e can’t complete the awming for any 
reason w’hich is beyond the company’s control, it is not a 
sale. He is not entitled to his commission. 

Q You mean you accepted orders and entered into a 
binding contract with a customer that you couldn’t fulfil? 
A Yes. Oftentimes we couldn’t get a permit. We 
wouldn’t know’ for several w’eeks, oftentimes, if the Dis¬ 
trict of Columbia w’ould permit us to put that awming on 
that building. 

Q Wasn’t it Mr. Bond’s duty, and didn’t he spend a 
great deal of time in the Building Inspector’s office in the 
District of Columbia, securing permits? A I have an 
idea he did at times. Not alw’ays; not always. 

Q Isn’t it true when the Building Inspector’s office 
issued a permit for your awmings for a certain locality, 
you didn’t have to get another permit for awnings in 
that locality? A We w’ere supposed to get a permit for 
each one. 

• • • • 

383 Q You stated when you received this letter from 
Mr. Von Dollen, you called him on the telephone? 

A That is right. 
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Q And talked to him on the phone in response to this 
letter? A Yes, that is right. 

Q How many more telephone conversations did you 
have with liim in the following week? A Oh, ]( don’t 
know. I had several. 

Q Every day? A I wouldn’t say every day, but he 
called me several times about this whole matter. 

Q So that actually it was the telephone conver|sation, 
that is the manner in -which you responded to this |lettei ? 
A He kept telling me he wanted an answer to tHat let¬ 
ter that he wrote to me, and I objected to the thi^g be¬ 
cause it increased the commissions and gaj^e the 

384 exclusive territories in Maryland. | 

Q But you say there did come the time w^ien all 
of them quit but Mr. Bond? A That is right. 

Q And he remained in your employment? A That 
is right. They gave me an ultimatum unless I— 

THE COURT: You have said that. 

« • • • 

Q You stated that these awnings that were 
at the Naval Hospital in Bethesda were erected 
gust 11? A The entry—the date of the sale 
gust 11. 

Q When were they erected? A They were e 
subsequent to that time. 

385 Q I see. What was the amount of that 
A $3,390. 

Q You knew, didn’t you, Doctor, that Mr. Bon 
spent several years in the Navy? A Yes, I did. 

Q And you knew, didn’t you, that he had 
at the Naval Hospital? A Oh, I didn’t know 
friends out there. I knew he had a friend there. 

Q Doctor, you knew he spent several weeks 
time in talking with various Naval personnel to 
their order for awnings at the Naval Hospital, 
you? A I didn’t know it, but I have no doubt 
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387 J. B. Peterson 

was called as a witness on behalf of the defendants 
and, having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 

• • « • 

390 BY MK. WILNER: 

Q Mr. Peterson, did there come a time when to 
your know’ledge a certain Mr. H. H. Eades had been 
invited to come to Washington to assist in the matters 
of the company here? A Y'es, sir. 

Q Do you recall when, approximately, that occurred? 
I mean the last time that Mr. Eades came to Washington? 
A No, I don’t have any date on that. 

Q You don’t remember? A In fact, I was not too 
much in touch with the details of what was going on 
down here. 

Q Let me ask you this question. Did you know Mr. 
Bond? A Y"es, sir. 

Q During the year 1948? A Yes, sir. 

Q Did you know him personally? A I met him on 
two different occasions, yes. 

Q When did you meet him and where? A I met him 
one time in Washington here, and one time in Young- 
w’ood. 

391 Q Did you personally ever advocate or advise, 
during the year 1948, that Mr. Bond be dismissed? 

A No, sir. 

Q From the corporation? A No, sir. 

MR. CAREY: Objection, if Your Honor please. It is 
immaterial what he advised. 

THE COURT: The objection is overruled. The wit¬ 
ness is a named defendant, charged with breach of con¬ 
tract, and vour objection is overruled. 

BY*MR. WILNER: 

Q Your answer is, “No”? A Right. 
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Q Did you ever authorize Dr. Boyle to dischalrge or 
dismiss Mr. Bond from his employment with KooljVent? 
A No, sir. I 

MR. WILNER: I have no more questions. I 

Cross Examination 
BY MR. CAREY: 

Q Mr. Peterson, what is your occupation? A. Fu¬ 
neral director. 

Q You were a member of the partnership, the prede¬ 
cessor in interest in the Kool Vent Aluminum A Wing 
Corporation? A Yes, sir. 

Q You were a member of the partnership from 
392 the beginning? A Yes, sir. 


395 Q Do you say that you are familiar with these 
records, and that you vouch for them? 

MR. WILNER: Now, Your Honor, I must object to 
this question again, to “these records.’^ The witmjss is 
entitled to be shown what records the man is talking 
about. 

BY MR. CAREY: 

Q I will be glad to show them to you. A No, I pon’t 
know anything about this. | 

Q I see. A I had reference to the minute bjooks, 

396 and the directors— 1 


Thereupon— 


S. J. SiUaman 


was called as a witness on behalf of the defendants and, 
having been first duly sworn, was examined and testified 
as follows: 
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Direct Examination 
BY MR. WILNER: 

402 Q Please state your name. A S. J. Sillaman, 
Youngwood, Pennsylvania. 

Q That is your address, Youngwood, Pennsylvania! 
A Yes. 

Q What, if any, is your connection with the Kool Vent 
Awning Corporation of Virginia! A Vice president. 

Q For how long have you been vice president of this 
corporation ? A Since the organization. 

Q Do you recall when that was? A About a year 
ago. I just don’t know the date. 

Q Have you been a member of the partnership prior 
to the date that this business was incorporated? A Yes, 
sir. 

Q Do you recall when you became a partner? A At 
the organization of it, 1946,1 believe. 

Q Are you personally familiar with the financial rec¬ 
ords of the corporation at this time? A No. 

« « • • 

404 Q Did you know of the fact that Mr. Bond had 
a contract with the corporation? A Yes, sir. 

Q And do you personally know any of the details in 
the contract? A Well, I know he had certain territories, 
which I don’t know anything about, the territory. 

Q I will ask you, Mr. Sillaman, do you know whether 
at any of the meetings of the board of directors of Kool 
Vent Awning Corporation since it was incorporated, and 
until about the middle of April of 1948, whether at those 
meetings there was any discussion betw'een you concern¬ 
ing the discharge of Mr. Bond from his employment with 
Kool Vent? A Never, never. 

Q Did you individually urge or advise Dr. Boyle that 
Mr. Bond be discharged from his employment? A No, 
sir. 
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Q Did you become aware sometime in the middle 

405 of 1948 that Mr. H. H. Eades was invited to come 
to Washington to assist in the operation t)f the 

company in Washington? A I did. 

Q Are you also familiar with the fact that Mr. Eades 
wrote a certain letter on April 1, 1948, addressed to Mr. 
Bond and Mr. Misenko? I mean, do you know tha|t such 
a letter was written by Mr. Eades? A Yes. I 
Q And who told you? How did you find out tha|t such 
a letter was written ? A Through Mr. Boyle. I 

Q Dr. Boyle? A Dr. Boyle. I 

Q And did Dr. Boyle tell you—Do you recall what he 
told you about this letter? A Well, he said they were 
going to susi)end operations down here for a time until 
we got the place straightened out and reorganized. 

MR. WILNER: I have no more questions. 

Cross Examination 
BY MR. CAREY: 

Q Mr. Sillaman, what is your occupation? 

MR. WILNER: 1 object. Your Honor. 

THE COURT: The objection is overruled. 

THE WITNESS: Well, I am vice president of 

406 this organization. 

BY MR. CAREY: 

Q Yes, but what is your other occupation? 

MR. WILNER: May me approach the bench a minute. 
Your Honor? 

THE COURT: You may. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

MR. WILNER: Your Honor will perhaps recall we 
have taken this matter up before. 

THE COURT: I recall it perfectly. i 

MR. WILNER: It so happens this witness is a vice 
president and a director of a national bank. I 
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THE COURT: If that is his occupation, of course, as 
a matter of identification, that is a proper question. 

MR. WILNER: Your Honor, it may be prejudicial to 
this case. 

THE COURT: I don’t think so. 

MR. WILNER: He happens to be a man of means. 
THE COURT: There is no question about his means. 
It is a question as to what is his occupation. 

MR. WILNER: All right. 

(Thereupon, counsel resumed their respective places at 
the trial table, and the following proceedings were 

407 had in open court:) 

MR. CAREY: Will you read the question? 
(The question was read by the reporter.) 

THE WITNESS: Well, I have a food store, and I am 
also director in a bank, but I am not occupied. 

• • * • 

408 Q You didn’t observe the manner that was used 
in keeping records? A Yes. 

• • • • 

409 BY MR. CAREY: 

Q Did you make any recommendations as to 
improving the system of keeping records of the Washing¬ 
ton office? A Well, not that I recall. 

• • • « 

Q Now, when was the first time you learned of the 
letter of April 1, discharging Bond? A I didn’t know 
of any letter discharging him. 

Q What is that? A I didn’t know of his being dis¬ 
charged. 

Q Did you know of the letter? A I know of the let¬ 
ter we got from Mr. Eades. 

Q How did you know of the letter? A Through Dr. 
Boyle. 

Q Through Dr. Boyle? A Yes. 
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Q He told you that a letter had been sent? Yes, 
sir. They were suspending operations for the time | being. 

Q Did he tell you that before he came down to Wash¬ 
ington ? 

MR. WILNER: When? 

BY MR. CAREY: 

410 Q In April of 1948? A No. 

Q Told you that after he came down to jWash- 
ington? A After Mr. Eades had been here. | 

Q And you did not know of that letter until | after 
Dr. Boyle told you? A That is right. | 

Q And you had no opportunity to object as tjo the 
contents of the letter? A Sure, I had, but I did(n’t. 

Q You didn’t take any objection? | 

Now, Mr. Sillaman, isn’t it a fact you were sent a copy 
of this letter? A Possibly I was. I don’t recall right 
now. 

Q Now, I show you this, and you will note that a copy 
is sent to you. Did you or did you not receive a copy? 
A Well, I would say. Yes. I 

Q You did answ’er “yes”? A Yes. | 

Q But you took no action or remonstrated wit^i Dr. 
Boyle in connection with the letter? A We talk|ed it 
over. I 

Q You didn’t say, “Charlie Bond has a contract”!? A 
Wo know he had a contract. I 

Q I see. But you left the letter stay as ii was 

411 written; is that correct? A No; we came (Jlown. 

• • • • 

414 Marij Rita Gregoire 

was called as a witness on behalf of the defendants 
and, having been first duly sworn, was examined and tes¬ 
tified as follows: 
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Direct Examination 
BY MR. WILNER: 

Q State your full name, please. A Mary Rita Grc- 
goire. 

• • • • 

415 Q Were you ever employed by the Kool Vent 
Company? A Yes, I was. 

Q When did your employment by the Kool Vent com¬ 
mence? A I started in November of 1946. 

• • • • 

Q And for how long did you continue your employ¬ 
ment with the Kool Vent Company? A Until October 2, 
1948. 

• • • • 

Q Were you with the company in the employment of 
Kool Vent on April 1, of 1948? A I was. 

• • • • 

416 Q Were you in the office of the company on 
Wisconsin Avenue where they are now? A I was. 

Q At the time that Mr. Eades was there? A On 
Wisconsin Avenue? A Yes. 

• • • • 

417 Q In what capacity were you employed by Kool 
Vent? A Secretary-bookkeeper. 

• • • • 

Q Did you know Mr. Bond when he was at Kool Vent? 
A Yes, I did. 

Q When did you first meet Mr. Bond? A November 
of 1946. 

Q November of 1946, and what is the last time you 
saw Mr. Bond, the last date on which you saw him in the 
company office? A I believe it was sometime around 
the first of April. 

Q Of what year? A Of 1948. 

418 Q When you were in the employment of Kool 
Vent, and while Mr. Bond was there, were there 
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any other salesmen employed by Kool Vent? A Yes. 

Q Do you recall the names of any of those? A Shea- 
han, Misenko, Conklin, Lindsay, Blye, Mr. Wiggi;is, for 
a time. 

Q Who were the sales managers for Kool Vent while 
you were connected with Kool Vent? A Novak. 

Q Do you remember the date when Novak Avas sales 
manager? A Yes, he was when I went there. 

Q I mean beginning, starting at a certain date. Oh, 
he was there when you came? A Yes, he opened it. 

Q Do you know when Novak left? A I Avould say it 
was the first of the year. 

Q What year? A 1947, somewhere in the first few 
months of 1947. 

Q Approximately that date? A Yes. 

Q Do you know who became sales manager then after 
Novak left? A Mr. Sargent came up as general 
419 manager, sales manager. 

Q And how long was he sales manager, 'f you 
remember, approximately? A I would say ap| 
matelv three or four months. 

Q Do you know who succeeded Sargent? A |l be¬ 
lieve Mr. Clark did. 

Q Who? A Mr. Clark. 

Q Clark did? Do you know how long Clark continued 
to be sales manager? A I would say approximately 
four or five months. 

Q About four or five months? And who succeeded 
Clark? A I believe it was Mr. Baldwin came up and 
he was followed by Mr. Von Dollen. 

Q Do you know the approximate time when Mr. Von 
Dollen left the employment of Kool Vent? A I Av’ould 
say it was the end of March or first of April of 1948. 

Q And after Von Dollen left, who took over the man- 




roxi- 


agement of the office? 
Pittsburgh office. 


A Mr. Eades came up froih the 
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Q Do you recall the approximate time when he ar¬ 
rived there? A Sometime around the end of March, I 
believe it was. 

420 Q Around the end of March? A I believe it 
was. 

• • « • 

BY MK. WILNER: 

Q Now, I will ask you this question: During the time 
you w’ere employed by Kool Vent as secretary and book¬ 
keeper, were there any meetings held of the sales force? 
A While I was there; quite frequently. 

Q About how frequently would those sales meetings 
take place? A When Mr. Novak was the manager, they 
had one perhaps every otlier morning, perhaps every 
morning, depending on his need to call them in. 

Q Were these meetings held just as frequently during 
the managership of the other gentlemen you mentioned? 
A No, I wouldn’t say as frequently until Mr. Von Dollen 
got it. 

Q Until he what? A Until Mr. V'on Dollen arrived 
as sales manager. 

Q What happened? A Well, he held meetings 

421 with the men more so than the other managers. 

Q About how often would lie have meetings with 
the men? A He would have them several times a week. 

Q In the intervening period between Novak and Von 
Dollen, how frequently would meetings be had? A Per¬ 
haps once a week. 

Q Where would those meetings be held? A Either 
upstairs or downstairs. 

• • • • 

BY MR. WILNER: 

Q Were you present at those meetings? A I was 
sitting on the lower floor. 

422 Q On the what? A On the lower floor. It was 
in two sections. I was on the downstairs, and there 

were about eight or ten steps, and an upstairs floor. 
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Q Were you present in the same room where 1 those 
business meetings would be held? A The majorflty of 
times, yes. I 

Q Were you ever present at meetings at whiclh Mr. 
Bond and the sales manager at the time would also be 
present? A Yes, sir. 1 

Q And did you have a full opportunity at those I meet¬ 
ings to hear what was being said by each one ini each 
other’s presence? A Yes, sir. I 

Q I will direct your attention now to the period of 
approximately September of 1947. I believe you testified, 
did you not, that Clark was manager about that time, 
and I will ask you whether you had any occasion to be 
physically present in the same room where these sales 
meetings were held between Mr. Clark and Mr. Bond and 
perhaps others of the sales force? A Yes, I was still 
on the same ground level as they were upstairs. 

Q Do you recall any of the subject matters that 

423 were discussed at those meetings ? A Orders, gen¬ 
eral trend of gross sales, credit, clearance on orders 

that would come in with the information on forms that 
we used, like Eastern Acceptance. He would warn the 
salesmen to fill those out completely. 

• • • » 

Q Now, do you recall whether or not at any of those 
meetings at the time when Clark was sales manager, you 
recall any time where there was any discussion between 
Mr. Clark and Mr. Bond and the others on the sales force 
in relation to the territory in which Mr. Bond was to 
operate on an exclusive basis? A Yes, sir. 

Q You do recall such conversation? A Yes, sir. 

Q And to the best of your recollection, when was that 
conversation had, approximately, if you cannot give us 
the exact date? A Well, there were several. 

424 Q Several such meetings? A Yes. 

Q Do you recall the approximate date of those 
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conversations? A One was right after Mr. Clarke be¬ 
came manager. 

Q That w’ould be approximately what time? A I 
would say he went aw’ay for the month of July, and I 
would say it was about August. 

Q Of what year? A 1947. 

Q Of 1947, and when were these other discussions had 
about territory in your presence? A Oh, it was later 
on, just before Mr. Clarke left. 

Q Now, suppose you tell us in your owm w’ords, what 
was said by Mr. Clarke to Mr. Bond, or by Mr. Bond to 
Mr. Clarke during those discussions. A Well, it was 
an argument about Bond’s contract, in so much as at that 
time we had been given metropolitan Washington, that is, 
ten miles of Washington. 

Q Who was given that? A The company was. Be¬ 
fore that, we didn’t have it. 

Q At that time, the company obtained it? A It was 
about that time. Mr. Clarke negotiated for it. 

Q Go on. A And some of the salesmen didn’t 
425 think it was fair that Mr. Bond should have all 
the good territory, that is how they termed the new 
territory, and arguments would arise about that. 

Q Was the question as to whether Mr. Bond had any 
exclusive territory given to him in Maryland raised during 
those discussions? A Well, in one—I believe on one oc¬ 
casion Mr. Bond asked Mr. Clarke about it. Mr. Clarke 
said he would have to see the partners, that he, himself, 
w’ouldn’t give it unless— 

Q When you say partners, who are you talking about? 
A Dr. Boyle, Mr. Peterson, and Mr. Sillaman. 

Q Do you know whether Mr. Clarke did see the part¬ 
ners about this? A I believe he took a trip down on a 
weekend. 

Q Did he tell you that he did it? A He left the ofhce 
on Thursday and said he wouldn’t be back until Monday. 
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Q Did there come a time Mr. Bond returned to the 
office subsequent to his absence of a few days ? I 

THE COURT: Mr. Bond? 1 

THE WITNESS: Mr. Bond ? I 

MR. WILNER: I beg your pardon, Mr. ClarkeL 
THE WITNESS: Would you repeat that? I 

BY MR. WILNER: I 

426 Q You say he left for several days? A | That 
is right. 1 

Q Did he then return to the office? A Yes. 

Q Did he in your presence announce to Mr. Bond as 
to what final disposition was made of that subject natter 
which they had discussed? A I believe he announced 
it to the whole sales force, not just Mr. Bond. 

Q What? A The whole sales force. I 

Q What did he announce? A That the partnersi were 
going along as the contract stated down there, arid no 
clianges should be made. I 

Q Did he state specifically whether Mr. Bond wks or 
was not to have any exclusive rights in selling in Mary¬ 
land? A No. He said Bond’s contract Avould stay as 
was. 

Q As it was? A That is right. 

* • * * 

430 Now, directing your attention to the month of 
March of 1948, Von Dollen, I believe you testified, 

was the sales manager at the time? 

THE COURT: Don’t nod your head. Answer “yes” 
or “no.” 

THE WITNESS: That is right. 

BY MR. WILNER: J 

Q That is right? Were you present at any of the 
meeting.s that Von Dollen had with the sales staff in that 
month? A Yes, sir, I was. 

Q Do you recall what subjects w’ere discussed 

431 at those meetings? A Y"es, sir. They were dis¬ 
cussing a new policy and a new, so to speak, organi¬ 
zation. 
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Q Can you state in greater detail as to what they 
were discussing? A Well, Mr. Von Dollen had his own 
ideas on how he wanted to run that office, and he was 
going to try carrying them out, and those w’ere discussed 
at the meetings. 

Q Do you recall whether or not at those meetings at 
which you have been present, w’hether Mr. Von Dollen 
made any proposals to Mr. Bond concerning the terms of 
Mr. Bond^s employment? A Well, they had a sales 
meeting at which Sheahan, Misenko, and Bond, Blye and 
Von Dollen were present, and they discussed having a new, 
so to speak, contract for Bond and Sheahan which they 
were to send to Dr. Boyle with an ultimatum. 

Q I will show you this paper w’hich was already ad¬ 
mitted in evidence. No. 11 for defendants, and ask you 
if this is the agreement to which you are referring, or the 
draft of an agreement ? A I think that is it. 

Q Did you t>’pe this letter? A I did. 

Q Did Mr. Von Dollen sign it in your presence? 
432 A Yes, sir. 

Q Did you personally mail it? A I did. 

Q Now, tell us what was discussed on this matter of 
this proposal? What was it Mr. Von Dollen had sug¬ 
gested to Bond in your presence? A Well, they were 
all assembled there, and nobody seemed to be happy about 
anything, so they agreed if they could get a new set-up 
everyone would be happy, so that was drawn up, I believe 
w'ith Bond and Sheahan helping, and it was sent to Dr. 
Boyle and he was to answer it wdthin a certain time, when 
they w’ould all resign. 

Q Do you know whether or not subsequent to the time 
this letter was mailed, Mr. Von Dollen made any tele¬ 
phone calls to Dr. Boyle on this subject? A Yes, sir, 
he did. 

Q He did? Did there come a time when, to your knowl¬ 
edge, Dr. Boyle had responded to this letter in the form 
of a telegram? Did he respond by telegram to this? A 
Yes, sir. 
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Q In connection with this negotiation, I will shoW you 
this telegram which was admitted in evidence, aiJd ask 
you if this is the telegram you remember having received 
in your office? A Yes, sir, that is it. i 

433 Q And did you hand this telegram to Mr. Von 
Dollen? A I did. 

Q In the office? A Yes. 

Q Can you please tell the Court and jury whai Von 
Dollen did with it after you handed it to him? He 
opened it and read it to the sales organization. 

Q Was Mr. Bond present at the time when he read it? 
A Yes, sir. 

Q Now, is it or is it not true that the suggestions 
which Mr. Von Dollen had advanced in this letter to Dr. 
Boyle were very—Well, withdraw that question, please. 

I will ask you this question: 

Did Mr. Bond agree to the stipulations contain(‘d in 
this letter which you testified you typed and inaihid to 
Dr. Boyle ? A To my knowledge, he did. 

Q He was aware of it ? A Yes. 

Q And he agreed? A As far as I know. 


435 Q Now, directing your attention doum to 4bout 
January of 1948, the period of January and |Feb- 
ruary of 1948, was ]Mr. Bond still then in the employ of 
the company? A He was employed by the companyj, but 
lie wasn’t there. | 

Q What do you mean, he "wasn’t there? A He|was 
on vacation. | 

Q Can you fix the approximate date when he leffl for 
vacation on that occasion? A I believe he left at| the 
end of December to spend New Years down in Florida. 

Q And do you recall the approximate time when he 
returned from the trip? A I would say it was some 
time at the end of January or the first of February,! ap¬ 
proximately. I can’t pin it down. | 
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Q Did you have any discussions, or did you hear any 
discussions between Mr. Bond and anybody else 

436 just prior to his departure for Florida as to where 
he was going, and why? A I believe he just said 

he was going down to his folks in Florida. 

Q Did he make any statements to you upon his return 
from Florida on that occasion, or to anybody else in your 
hearing? A He mentioned something about the dealer¬ 
ship down in Miami, -what a good set-up it would be. 

Q Did he describe that set-up in any particular lan¬ 
guage? A Well, he said that the home office made the 
aluminum awnings there and just shipped them to the 
dealer down there, and he wouldn’t have any kind of 
lieadaches with the manufacturing of anything, that he 
would just do installation work. 

Q Did he qualify the set-up that you mentioned by any 
description of any kind, whether he thought it w’as a good 
set-up or a bad one? A I believe he said something 
about it was a good set-up. 

Q Did he on that occasion mention to you the names 
of any persons he had seen while down in Florida? A 
No, sir. He mentioned the name Wynne, but that was 
in reference to the awnings. 

437 Q Well, that is what we are talking about. A 
Well, he was the manager, or something, a man 

named Wynne. 

Q So, when he came back from Florida about Febru¬ 
ary, 1948, he mentioned Wynne to you? In vrhat connec¬ 
tion did he mention the name Wynne? A That he was 
the man that owned that awning, and that it was a 
method—He started the awnings, and he had gotten this 
set-up to work. 

• • • * 

440 MR. WILNER: I offer this letter in evidence 
at the present time. 

MR. CAREY: No objection, if Your Honor please. 
THE COURT: It will be admitted. 


73 A 


(The letter heretofore marked Defendants’ Exhibit 14 
for identification, was received in evidence.) 

MR. WILNEB: This letter is dated September 30, 
1947. 

‘‘Dr. J. 0. Boyle, 

Youngwood, Pennsylvania 
Dear Dr. Boyle: 

I learned late last night, after my return from Rich¬ 
mond, that Charlie Bond had sent you a telegram during 
my absence relative to commissions on storm sash orders 
in his territory. As you know, Mr. Scott is sending in 
his orders very regularly in this particular territo]^ in 
which he works. All of his orders are from direct canvass 
as he worked this territory for years and he has n(»t re¬ 
ceived a single lead from this office. 

The first thing this morning I took this matter up with 
Bond, and first of all I have issued orders that 
441 this contacting you or any of the other par tners 
has got to stop. Matters of this kind I will take 
care of and decide. This is the cooperation that I spoke 
of in my previous letters to you. It is finally de<nded 
that we will pay Bond 2 percent on Scott’s orders—, this 
we can afford to do with the mark-up we have, and still 
pay Scott his full 15 percent, as many of the storm sash 
people are paying as high as 17 percent and 20 pe;rcent 
here in Washington. 

We received yesterday from Scott about $800 wori;h of 
orders and two small orders which Bond brought in. To¬ 
day so far we have about $800 worth of orders vffiich 
Bond brought in this morning. 

Best regards. 

Yours very truly, 

J. B. Clark | 
Sales Manager.” 

• • • • 
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445 Mary Rita Gregoire 

• • • • 

451 Q Not on that occasion. Did he make any state¬ 
ment to you at any time subsequent to his return 
from Florida as to what he will do by himself, or in con¬ 
junction with others about Florida? A I don^t know 
just when, but some of the erection crew was in the office 
along with Mr. Sheahan and Mr. Bond, and I forget who 
else; there were several people in the office, and Mr. 
Harris of the erection crew was present. I don’t know 
in what manner it was presented, but he said something 
about when Mr. Bond went to Florida, he would have an 
erection crew foreman. 

Q An erection crew? A Foreman. 

Q Who said that? A Mr. Harris said he would go 
to Florida with Mr. Bond if he ever decided. 

MR. CAREY: I object to that, if Your Honor please. 
THE COURT: The objection is sustained. 

• • • • 

461 Do you know anything about an order secured 
from a Mrs. Edith R. Turpen? A I believe that 

was an order sold by Mr. Bond. 

Q And this is the order? A Yes, it is. 

Q Has there been any difficulty on account of this 
order? 

THE COURT: What is the date of the order? 

MR. WILNER: October 5,1948. 

THE COURT: October 5,1948 ? 

BY MR. WILNER: 

462 Q What is the date of this order? A Novem¬ 
ber 13, 1947. 

Q I beg pardon? A November 13,1947. 

Q Did any difficulty arise in connection with this or¬ 
der? A When they went to collect for it, the woman’s 
contract said $62.50, and our contract said $75. 
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Q Was Mr. Bond paid a commission on accomit of 
this order! A He was paid a commission on $75. 

Q What did the copy that was returned to the office 
state as to the price of this order! A The original copy 
you have in your hand says $75. 

MR. WILNER: Defendants^ No. 18 for identificiition. 

Any objection! 

• • • • 


BY MB. WILNER; 

Q Now, to your knowledge, Mrs. Gregoire, did 
463 Mr. Bond keep any book of Ms own in wMdi the 
sales and commissions due to him were recorded 
by him! A Yes, he did. 

Q Did you ever see that book! A I did. 

Q What kind of a book was it! Can you describe it! 
A It was a small book. I think it was green, dark green, 
or black, in color. 

Q Did you ever have any occasion to look into that 
book! A I sat down with Mr. Bond and went over my 
records with his book. 

Q Was it done at your request, or at Mr. Bond’s! A 
At Mr. Bond’s request. 

Q And when was this practice started between you and 
Mr. Bond! A I can’t recall when it was started, but 
whenever Mr. Bond wanted to check up on my fijju^es 
against his, we just sat down and did it. 

Q He would invite you to do it, would he! A Yes, 
that is right. 


Q Was this done frequently! A Perhaps on 
month. 

Q And was it done regularly! A Well, i: 
464 Bond had a lot of erection up, or something 
that, he would check with me after the erecti 
make sure he got his full payment. 

Q What would you do at such get-togethers bet 
you and he! A We would check the order, the sal 
commissions earned, how much commission he was 
and how much was due. 


ee a 
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Q Would you sometimes make a comparison between 
what be had in his personal book, and what your records 
showed! A Yes. 

Q When was the last time you had such a session, you 
and Mr. Bond! A I believe it was some time in March. 

Q Of what year! A 1948. 

Q Was it the early part of March or the latter part 
of March! A I think it was the latter part of March. 

Q And where did you sit down on that occasion! 
Where was it done! A In the office on 19th Street. 

Q Did he have his book with him at the time? A He 
did. 

Q Did you have your records there at the time! A 
I did. 

465 Q And as a result of comparing what he had 
in his book and what your records showed, was 
there any difference apparent as to the commissions then 
owed to Mr. Bond? A To my knowledge, no. If there 
were, we straightened out with the manager at the time. 

Q You would do what? A Straighten it out with 
the manager. 

Q You mean Mr. Bond at that time did not call your 
attention to any inaccuracies or discrepancies! A If 
there were discrepancies, we would both go up and see 
the manager, straighten it up. 

Q Did he call your attention at that time to any dis¬ 
crepancies? A I can’t recall, but if there were, he 
would call my attention to it. Then I would call it to 
the manager’s attention. 

Q Did you call any such thing to the manager’s atten¬ 
tion at the time? A On several occasions we did, yes. 

Q I am talking about the last time you and he sat 
together. You said it was the latter part of March. I 
am talking about that particular occasion. A No, I don’t 
believe we did. 

Q There was no discrepancy claimed, so that what he 
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had in his book reconciled with yours, what yoji had 
466 in your records; is that correct! A I believi that 
is correct. 


467 Q Are you personally familiar with this | sales 

ledger! A lam. I 

Q Have you made all of the entries appearing tjiero? 
A I have. I 

Q Now, calling your attention to the checks which 
appear to be Kool Vent checks, drawn to the ordsr of 
Charles Bond, did you have anything to do with the draw¬ 
ing of these checks? A I typed them up and signed 
them. 

Q You did w’hat? A I typed them up, on occasions 
wrote them in longhand, in others, and signed them. 

Q All of these? You may look at them. A I signed 
all, with the exception of one. I 

Q And by whom was that signed? A Dr. Boyle and 
Mr. Peterson. 

Q Now, I would ask you what the slips represen ;. A 
These were made up as duplicates of every check :nade 
out. We had to make the duplicate out and send it to 
Youngw’ood, Pennsylvania. 

Q By w’hat process were these made out? A Well, I 
usually, whenever I made a check out, I usually toot the 
piece of carbon paper and made it out at the same time, 
and signed it. I 

468 Q And is this your handwriting? A Thlis is 

my handwriting. I 

Q Do you have your original of these checks? A I No, 
I haven ^t. Kool Vent should. I 

Q When was the last time that you saw these candelled 
checks; the originals of these you have in your handt 
I believe it was in August of 1948. 

Q And did you have an occasion to look for ^hese 
checks since that time? A Yes, sir. 


) 
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Q Where did you look for them? A Up at the Wis¬ 
consin Avenue office. 

Q Did you make a thorough search for these checks? 
A I did. 

Q Were you able to locate the originals? A No, sir. 

Q All right. 

Now, calling your attention to this book of stubs, are 
these in your handwriting? 

A They are. 

Q W^hat period do these stubs cover, beginning with 
what time? A From November 26,1946. 

Q To—? A Through March 26,1948. 

Q And they are all in your handwriting? Could 

469 there be any or some entries that are not in your 
handwriting? A Yes, sir. There will be some 

not in my handwriting. 

Q Those that are not in your handwriting, do you know 
in whose handwriting they are? A I believe it is in the 
handwriting of Beatrice Russel, who was employed at that 
time. 

Q Employed by Kool Vent? A That is right. 

Q In what capacity? A As a clerk, and answering 
the telephone. 

Q Are you familiar with her handwriting? I mean, 
when you see her name signed to anything, can you tell us 
whether this is or is not in her handwriting? A No, sir. 

Q You cannot. Would you say most of the checks 
indicated by these stubs were drawn by yourself? A 
That is correct. 

Q What proportion are in your handwriting, would you 
say? A I would say three-fourths of them. 

Q Can you identify this book? Do you know what it 
represents? A Yes, sir. 

Q What is it? A Cash receipts, cash disburse- 

470 ments, sales records, and erections. 

Q What period does this cover? Please exam¬ 
ine it. A It starts with March 1, 1948, and goes through 
December 22,1949. 
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Q To your knowledge, was a similar book kept for the 
company for the period April 1, 1947 to April 1, 1948, 
a book similar to this? A There were sheets simijar to 
that that were added to the book. | 

Q Added to what book? A They were looseleaf Sheets 
that we kept in that book. I 

Q Are they here, or are they elsewhere? A What 
period was that? 

Q From April 1, 1947 to April 1, 1948. A Here is 
April 1,1947. 

Q Would you say, then, these sheets that you have 
here, are these the sheets that you said— A In this 
book. This was the system we used at that time, then 
put a new system into effect. 

Q Do you have personal knowledge, then, of all entries 
made in the cash receipt book from the period of -J^pril 
1, 1947 to April 1, 1948? I don’t think this book covers it. 

A May I see that? This goes from Janiiary, 
471 1948 through December of 1949, cash receiptsi and 

sales register. I 

Q W'here are the sheets for the sales register )from 
April, 1947, through January of 1948? A I have :hem 
from April, 1947, through October of 1947. 

Q Do you have November and December, 1947, tl ere? 
A No, I haven’t. 

Q Do you know what happened to that? A N[o, I 
don’t. I 

Q Did you ever prepare similar sheets for the months 
of November and December, 1947? A Yes, sir. I 

Q You yourself prepared them? A I did. I 

Q When was the last time you saw them? A l\ be¬ 
lieve it was in January of 1948 when I gave them to| the 
auditor. I 

Q To what auditor? A Mr. Richards. 

Q And have you seen it since? A No, I don’t be¬ 
lieve I have. 

Q Have you been invited to make inquiry or search for 
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these sheets? A We did shortly thereafter. We went 
looking for them. 

472 Q Were you able to locate them? A No, sir. 

Q Can you point to any other source outside of 
these sales register sheets, which would reflect the trans¬ 
actions, if any, which occurred during November and 
December of 1947? A If I remember correctly, we went 
through the orders. 

Q You are referring to these? (Indicating) A That 
is right, because they are numbered numerically. 

Q Any other tabulation which would reflect that infor¬ 
mation? A In the check book, when we made out the 
check, there was an extra stub which was given to each 
man, and I also put it in the check book, the orders and 
commissions, so that w^e could have a check that way. 

Q Do you have any other records, other than those 
you have indicated, which would reflect the transactions 
for November and December of 1947 ? 

Let me ask you this, Mrs. Gregoire: Did you, while you 
w’ere with the office of the company, during the months of 
November and December of 1947, did you keep a list to 
which you have referred as the sales commission ledger? 
A Yes, sir; that is here. 

Q Do you have that? A I have. 

Q Can you point it out? So that, in addition to 

473 the orders themselves, and checks, which does this 
show? A This shows it by salesman, every order 

he brought in, the total amount of the sale, the total com¬ 
mission to be given, the time the commission was paid, 
and the time of erection. 

Q Did you personally make the entries there that ap¬ 
pear on this list for the months of November and Decem¬ 
ber, 1947 ? A I made all entries in this book. 

Q And you have personal knowledge of it? A I have. 

• • • • 
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474 Joseph B, Clark I 

was called as a witness on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
BY MB. WILNER: 

Q State your name, sir. A Joseph B. Clark. 

Q Where do you reside? A 2301 Cathedral Av(!nue. 

Q Were you ever connected in any way with the 

475 Kool Vent Aluminum Corporation of Virginia? A 

I was, sir. Yes, sir. I 

Q At what time were you connected with the Kool 
Vent Company? A I believe it ^vas from April, 1948 to 
about November—April, 1947 to November, 1948. 

Q In what capacity were you employed? A I was 
manager. 

# * • * 

Q Directing your attention to the month of September 
of 1947— Well, strike this. 

Did you know Mr. Bond? 

A Yes, I did. 

Q In what capacity was Mr. Bond employed at Kool 
Vent at the time when you w’ere sales manager? A As a 
salesman. 

Q Were you aware of the fact at the time that Mr. 
Bond had a certain contract with Kool Vent? A I was, 
sir. 

Q Were you also familiar with the terms of the con¬ 
tract? A I read the contract, yes, sir. 

Q Do you recall now the provisions of that con- 

476 tract relative to the exclusive territory assigned 
to Mr. Bond? A I don’t know the exclusiv(j ter¬ 
ritory, no. I really don’t remember that at all. 

Q I see. A I mean— 

THE COURT: You have answered the question. jThat 
is enough. | 
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BY MR. WILNER: 

Q Are you in a position to walk up to this map and 
indicate what that territory embraced? A No, sir. 

Q You cannot do that. Do you know in general what 
that territory embraced, in general terms? A Well, it 
embraced part of the District of Columbia, and part of 
Virginia. 

Q All right. I will ask you now, did there come a 
time when you were sales manager, that you agreed to 
give Mr. Bond some exclusive rights concerning Mary¬ 
land? A No, sir. 

Q Did Mr. Bond at any time express his desire that 
he would like to obtain such rights? A As I remember, 
he did, sir. 

Q And to whom did he speak? Did he speak to you 
about it? A I believe so, yes, sir. 

477 Q What did you do? Did you discuss it with 
him personally? A I told him then, at that time, 
as I remember, that I thought that he had a large enough 
territory to cover at the time, and that we should re¬ 
serve any extra territory that we obtained to divide among 
any new salesmen that came in. 

* « • • 

479 Q While Mr. Bond was in the employment of 
Kool Vent during the time that you were sales man¬ 
ager, was a Mr. Sheahan there ? A Yes. 

Q Did there come a time during the period when you 
acting as sales manager, that you and Mr. Shea- 

480 han and Mr. Bond had entered into some arrange¬ 
ment as to one man working in the other terri¬ 
tory? A As I remember it, there was. 

Q And what was it? Tell in your own words. A 
Well, they were very good friends, and as I remember it, 
they were to arrange that between themselves. If one 
went in the other one^s territory, they were going to fix 
that up between themselves. 
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Q Do you remember what Sheahan^s territory was? A 
Off-hand, I do not. I think he had down around Alex¬ 
andria and some other parts of the District of Coliimbia 
here, which w^ere not in Mr. Bond’s territory. 

Q And that arrangement, if any, was it something 
which you had imposed upon Mr. Bond? A No. What 
do you mean? The arrangement between Mr. Shjahan 
and he? 

Q In reference to territory, as to what man was to 
sell in what territory. Did you direct this, or w^as it a 
result of a voluntary negotiation? A That was between 
Mr. Sheahan and Mr. Bond. 

I 

* • * • I 

Q W^hat was your opinion of Mr. Bond as a salesjman? 
A I thought Mr. Bond was a good salesman. | 

* * * « I 

482 Q Directing your attention to the order of the 
Chestnut Lodge Sanitarium— A Yes, sir. 

Q This order was taken on the 22nd day of August, 
1947; is that correct? A Yes, sir. 

Q Now, do you recall whether or not on that day 
you received a telephone call from Mr. Bond from 

483 the sanitarium as to the amount to be chargeti for 
those storm sashes? A I w’ouldn’t say I did or I 

didn’t, sir. 

Q You are not sure? A No, sir. 

Q Do you recall as to whether or not there was any 
discussion as to the final payment on the sale? A Do 
you mean the final payment on the contract? 

Q That is correct, sir. A As to whether it was high 
enough, or whether it wasn’t enough? 

Q That is right. A I believe there was some differ¬ 
ence about that, sir. 

Q And do you recall Mr. Bond telling you on the phone 
that if the order was cut so much, he would agree to 
his commission being cut accordingly, but if the full 
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amount of $4,200 was received, he insisted on the 15 per¬ 
cent commission? A There was some gamble about that. 
It is not clear in my mind as to exactly what that was. 

* • • • 

484 Q When did you leave, Mr. Clark? A As I re¬ 
member, it was somewhere around November 5. 

Q Do you have any recollection as to the statement 
or admission set forth in this letter that the company re¬ 
ceived its full discount? A They received their full dis¬ 
count on the order, yes, sir. 

Q You recall that? A Yes, sir. 

Q Mr. Clark, do you recall being present at a con¬ 
versation between Mr. Bond, Dr. Boyle, and Mr. Sheahan 
when the question of territories was discussed? A That 
was brought up several times, I remember, in two years ^ 
time. I wouldn’t like to try to remember back as to just 
w’hat was said at that time. 

Q Would you say, Mr. Clark, that if overwrite com¬ 
missions were paid to Mr. Bond on sales made by other 
salesmen in a certain territory, that indicates that he had 
rights in that particular territory? A Let me understand 
what you mean by that question. You mean if he had 
commissions on sales that were made in other terri- 

485 tories—in another territory by another salesman? 

Q No, no. Was the Southeast section, to the best 
of your recollection, in Mr. Bond’s territory? A I 
wouldn’t say. 

Q You are not sure? A I am not sure, but I am not 
going to say— 

Q If a salesman made a sale in Mr. Bond’s territory— 
A He got an overwrite. 

Q He got an overwrite? A Yes. 

Q Is that right? A That is correct. 

Q And if overwrites were given to him on sales in 
certain territories, would you say that indicates that 
was his territory? A Naturally. Naturally, it would. 

• • • • 
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Redirect Examination | 

BYMR.WILNER: I 

Q In connection with this Chestnut Lodge contract— 
A Yes, sir. 1 

Q —do you know whether the company has hai any 
special expense in connection with that contract? I 

IVIR. CAREY: I object to that, if the Court please. 

486 THE COURT: State the grounds for your ob¬ 
jection. 

MR. CAREY: The expenses of the company in connec¬ 
tion with that order I don’t think are material here. 

MR. WILNER: My point is this. Your Honor. I This 
witness has testified first he received a flat amount, kr at 
least counsel intended to bring out that he was to rekeive 
the 15 percent if the company was to receive its I full 
amount. Therefore, my point is to establish whether or 
not to the knowledge of this witness the company hadi any 
unusual and extraordinary expenses in connection Iwith 
the obtaining and processing of this contract, Which 
would therefore bring it out of the condition that he was 
to be paid 15 percent, if the company got the full amcnnt. 
THE COLTRT: Have you finished"? 

MR. CAREY: I wish to say. Your Honor, on direct 
examination, counsel went into the question of commission, 
and I endeavored to restrict my questions on cross e^iam- 
ination to the question of commissions, and did noi go 
into any expenses of the company. I 

THE COURT: Is there any dispute about what|the 
commission was supposed to be in this case ? I 

MR. CAREY: There is. Your Honor. We are claim¬ 
ing part of that commission in part of our claims. ' 

THE COURT: Very well. I will deny the objectio 
Proceed. 

487 Restate vour question to the witness. 

BY IMR. WILNER: 

Q My question was whether to your knowledge |the 
company had any extraordinary expenses in connect|ion 
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with carrying out this particular Chestnut Lodge contract. 
A Yes, sir; they did. 

Q And of what nature were those expenses? A You 
mean as to the amount? 

Q If you know the amount. Can you state it? A I 
couldn^t state the amount, but I know they had consider¬ 
able additional expenses connected with it. 

• • • • 

488 Q The order was approved at a figure of $4,200? 
A Yes. 

Q And these difficulties that you refer to were not the 
fault of the salesman, were they, sir? A No, I can^t 
say they were the fault of the salesman. 

• « • • 

489 Direct Exammation (resumed) 

BY ^IK. WILNER: 

Q Now, Mrs. Gregoire, coming down in point of time 
to the middle of the month of March, 1948, have you been 
advised by Dr. Boyle that a gentleman by the name of 
H. H. Eades w^as coming down to the office? X I was. 

• • • • 

Q In the month of April of 1948. I beg your pardon. 
A If I remember it correctly, Mr.—rather Dr. Boyle 
called on the telephone to say that he would be dowm, 
that he would like to see Mr. Bond in regard to Kool Vent. 
Q Did you notify Mr. Bond? A That was after 

490 Mr. Bond had left, and I had to call him on the 
phone. I believe the first time I called, there was 

no answer. Then, the second time I called, I believe I 
talked to Mr. Bond. 

Q You talked with him? What did you tell him? A 
I told him of an appointment with Dr. Boyle. I believe 
it was at ten o’clock on a certain morning Dr. Boyle was 
coming in to see him. 
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Q Is this what you told Mr. Bond? A I told him 
Br. Boyle would like to see him at a certain time on z. cer¬ 
tain day. I don ^t remember what day. 

Q What did Mr. Bond say to you, if anything? A He 
didn’t say anything but, ‘ ‘ Thanks. ’ ’ 

Q Now, Mrs. Gregoire, directing your attention to this 
list which I have in my hand, which I believe was al¬ 
ready offered in evidence— 

I did not make any notation on it. Was this ofi'ered 
in evidence? 

MB. CABEY: The original. 

THE COUBT: Is that plaintiff’s No. 6? 1 

MB. CABEY: Yes, Your Honor. 

MB. WILNEB: Would you mind if I used the copy? 


MB. CABEY: Why don’t you use the exhibit, Mr. 
Wilner? 

BY MB. WILNEB: 

Q I will ask you to look at this bundle of papers jand 
see if you recognize these names that are lifted 
491 thereon. A These are all orders brought in by 
Mr. Bond. 

THE COUBT; Keep your voice up. j 

THE WITNESS: These were all orders brought in 
by Mr. Bond. 

BY MB. WILNEB: 

Q Can you state from what period to what time these 
orders were brought in? A This schedule is from 
9/3/47 through 3/30/48. 

Q Did you have personally anything to do with these 
particular orders that are listed here? A I processed 
most of them, I believe. i 

Q Are there any of which you don’t have any personal 
knowledge on this list? You may look at this list. A 
They all eventually came through my desk. 


493 Q To deviate from this for a moment, on pie 
basis of all of the records, which you have 
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viously identified, are yon able to state of your own 
knowledge what, if any amount is due to Mr. Bond at the 
present time on account of orders brought in by him to 
Kool Vent prior to April 1, 1948? A When Mr. Bond 
left, he had quite a few orders still in process, and those 
are all due on a commission basis. 

Q Very well. I am asking you now whether you can 
state in dollars and cents what is due to Mr. Bond 

494 at the present time on account of all of the orders 
which he has brought in prior to April 1, 1948. A 

If all cancellations and so forth were set back I would 
say approximately $150, $200. 

Q No. I will ask you this. Have you made a general 
computation of all the individual items such as the ones 
which vou have now testified to and all of the other 
orders which Mr. Bond had brought in prior to April 1, 
1948? The question is did you make such a general com¬ 
putation? Did you run a tape or add it all up? A I did. 

Q Now, I am asking you what is- it your testimony is 
owed at the present time to Mr. Bond on account of all of 
such orders? A According to this it would be $482.65. 

Q Does this include the Chestnut Lodge Sanitarium 
order? A It does. 

Q And does it also include the Baker storm window 
order? 

THE COUKT: The last question has not been an¬ 
swered. 

THE WITNESS: The Baker order is not on here. 

BY MR. WILNER: 

Q It is not? A I show you this sheet that I have in 
my hand— 

495 Let me identify it first. 

THE DEPUTY CLERK: Defendants^ 19 for 
Identification. 

(The document was marked Defendants’ Exhibit No. 19 
for Identification.) 
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BYMKWILNEE: | 

Q Now, I will show you this sheet here. Did you pre¬ 
pare this? A That was run with Mr. Baldwin and my¬ 
self. 

MR. WILNER: I offer this in evidence. 

MR. CAREY: If Your Honor please, may I suggest 
to counsel he ask her if this is in her handwriting? 

THE COURT: You may ask the question. 

BY MR. WILNER: “ 


Q Is this in your handwriting? A No, it is nol 

THE COURT: Whose handwriting is it ? 

BY MR. WILNER: 

Q WTiose handwriting? A I believe it is Mr. li 
win’s. 

Q Are you personally familiar with the sub.iect mji 
of this particular sheet? A Yes, sir. We went ov 
together. 

Q Now, I will ask you again on the basis of ai 
your computations and figuring that you have done in 
nection with it, what is the total amount owe 
496 Mr. Bond, if any, on account of orders brougl 
by him prior to April 1, 1948? A Accordin 
the figures we arrived it would be $100 and some odd. 

Q How much? $100 and how many dollars 1 
$109.26. 

• « • • 

;MR. WILNER: May we approach the bench, 1 
Honor? 

THE COURT: You may. 

(Thereupon, counsel, approached the bench and 
ferred with the Court, out of the hearing of the jurj 
follows:) 

MR. WILNER: Now, Your Honor, I will put it 
way. It is a practical problem. We are prepared t 
through item by item each one of these things and J 
them proved in this fashion, also other orders which 
haps Mr. Carey might question which do not appeal 
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invite the Court’s opinion as to whether or not this 
497 would be the best way of proceeding with this thing, 
from the overall view of the picture? 

THE COURT: The Court will express no opinion on 
the way to proceed. The Court pointed out to you last 
week counsel should be able to get together and agree 
whether there were checks to show these payments had 
been made. The Court was told it was impossible to 
agree on that. Consequently, you have to proceed and 
prove or disprove your items by the evidence you have 
available. 

MR.WILNER: VeryweU. 

* • • • 

520 Q Now, Mrs. Gregoire, going back to the sub¬ 
ject matter that we have been discussing yesterday, 

I mean, the various business records of the company, I 
believe you testified that the sum now owed to the plain¬ 
tiff on account of the orders taken prior to April 1, 1948, 
amounts to $109.—and some cents; is that correct? A 
That is including deductions, cancellations. 

• • • • 

Q Will you please state now, in detail, just how 

521 did you arrive at this final figure? A May I have 
the books, please? 

Q Is this it? A Yes, please. 

Taking into consideration all of the entries I had made 
in the salesmen’s commission ledger, I went over and got 
the total of all that had no entry in it that Mr. Bond had 
been paid, added those up, deducted those that were 
cancelled, which Mr. Bond had been paid on. 

Q Let me stop you here for a moment, if you will, 
please. You say those that have been cancelled. Now, are 
those orders concerning which you have testified yesterday 
from this (indicating); this isn’t the one I mean. The 
original. I don’t have the original here now. You know, 
I mean the list. That is it. 
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When you speak of cancellations, do you mean o[rders 
appearing on this list, concerning which you have testified 
in detail yesterday, or are there any others besides, among 
those cancellations. A I believe there are others involved 
besides those on this list. 

Q Al] right. Continue now. A After geting that* 
total, I went back and got the total of those that had been 
cancelled which Mr. Bond had been paid on, and t^ien I 
went over and added the $27.72, which was the Jjheck 
that was sent back to us, getting a total of $7^5.68, 
522 subtracting from that— | 

MR. CAREY: Sorry. The total? What| was 
that total? 

THE WITNESS: The total was $765.68. That was on 
all commissions due, and then subtracted $656.42 on can¬ 
cellations, errors, and so forth, and the amount due came 
to $109.26. 

* * * « 

529 Q So that is it correct to say that after you 
had tabulated the gross total, which was i4 the 
amount of six hundred and some dollars, you then pro¬ 
ceeded to deduct from it all these items concerning 'vl/hich 
you have now testified? A That is correct. 

Q And did you also deduct from it the $100 overpay-, 
ment concerning which you have testified yesterday? A 
That is correct. 

Q You have deducted that? And what did you add to 
it? A Well, there were several places where the com¬ 
mission was short in small amounts, and we added that 
to it. 

Q You added to it. Did you also add that check vhich 
you have mailed, and which was never deposited bj the 
plaintiff? A That was included in the first amount of 
$765. 

Q This is how you arrived at your ultimate fi^re 
of $109.00 ? A That is correct. 
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MR. WILNER: I wish to offer all these records for 
identification. There are quite a number of them. 

BY ]MR. WILNER: 

530 Q You say they are all done in your hand¬ 
writing? A The original entries on these records 

are in my handwriting. 

MR. WILNER: In your own handwriting. Just iden¬ 
tify it as a group? 

THE COURT: Very well. It will be so marked. 

You identified this before as the sales register; is that 
correct? 

THE WITNESS: They are the complete account 
books, sales register, cash receipts, cash disbursements. 
THE COURT: Very well. 

« • • • 

531 THE WITNESS: These are the accounting pa¬ 
pers. 

MR. WILNER: Wait. I will first introduce this, 
rather submit it for identification as the sales commission 
ledger which you state you call it? 

THE WITNESS: No, this is the sales commission 
ledger. 

THE COURT: She has testified she didn’t write any 
of these papers. 

BY MR. WILNER: 

Q You say you did not write any of these? A These 
are the papers I have been testifying to. 

Q I ask you, does this segregate those that you have 
wTitten, vourself ? This vou did not write? A No. 

532 Q What is it you have in your hand? A I have 
the cash receipts, sales register, cash payments, and 

the salesmen’s ledger records. 

THE DEPUTY CLERK: Defendants’ 20 for identifica¬ 
tion. 

(The group of papers referred to were marked Defend¬ 
ants’ Exhibit 20 for identification.) 
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MR. CAREY: If Your Honor please, I would pke to 
reserve an objection, if I may, until I have an pppor- 
tunity to cross examine the witness. 

THE COURT: You may. | 

MR. WILNER: I do offer this in evidence, j Your 
Honor. i 

THE COURT: The Court will reserve the adnjission 
until plaintiff’s counsel has had an opportunity to| cross 
examine. 

As I understand this exhibit, it is confined to entries 
which the witness has testified were made in her own hand¬ 
writing. You have eliminated all entries which shp said 
were not in her handwriting, is that correct? 

MR. WILNER: Correct. 

THE COURT: Very well. 


534 BY MR. WILNER: 1 

Q Have you? A No, I did not use those.j The 
first part of this book is in someone else’s handwriting. 
Then it goes into my handwriting. Then it goes into Some¬ 
one else’s handwriting. I 

Q Can you readily identify those which are not in| your 
handwriting? A Yes, I can. 

Q Are there many of those ? 

THE COURT: Why don’t you ask the witness y^ere 
her signature starts and where it stops ? 

MR. CAREY: If Your Honor please, in the intlerest 
of time, I wish counsel would offer it subject to any dbjec- 
tion I may have on cross examination. I may not lhave 
any objection. I 

THE COURT: The Court has told counsel hoW to 

I 

question the witness. 

THE WITNESS: My handwriting begins with ^beck 
143. 

THE COURT: WTiat is the date of that check? 

THE WITNESS: April 2, 1948. It goes through 
check No. 303 on May 14,1948. 
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THE COUET: All right. Ask your next question. 

535 • BYMR.WILNER: 

Q Are there any others? A Yes, there are 
several other places. 

Q There are several other places? A It starts again 
on check 333 on May 28, 1948, and ends with check No. 
376 on June 3, 1948. It starts again at check 393, June 
11, 1948, and ends with check No. 421 on June 11, 1948. 
I believe that is all in that particular book. 

MR. WILNER: I submit it for identification now. 
THE DEPUTY CLERK: The entire book? 

MR. WILNER: The entire book. 

THE DEPUTY CLERK: Defendants» No. 21 for iden¬ 
tification. 

(The book referred to was marked Defendants’ Exhibit 
No. 21 for identification.) 

BY MR. WILNER: 

Q Do you know by -whom the other entries were made, 
those that have not been made by you? A I believe I 
can identify the writing. Check 1, dated 11/21/46— 

THE COURT: Do you intend to offer this check book 
in evidence ? 

MR. WILNER: I do, Your Honor. 

THE COURT: For w’hat purpose ? 

MR. WILNER: For the purpose of showing pay- 

536 ment of the amounts w’hich the witness has testi¬ 
fied to. 

THE COURT: The first check in the book is dated 
April 2, 1948. The Court recalls no evidence of any pay¬ 
ments made to the plaintiff after the breach of the con¬ 
tract, or the alleged breach of the contract on April 1. 
BY MR. WILNER: 

Q When does this book begin? A This begins No¬ 
vember 21,1946. 

Q 1946? A It is in Mr. Peterson’s handwriting. 

MR. WILNER: That is why we wish to offer it in 
evidence. 
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THE COURT: The witness testified the first check in 
the book in her handwriting was dated April 2, 1948; is 
that correct; check No. 143 ? 

THE WITNESS: Correct. 

THE COURT: When is the first check in the book? 
THE WITNESS: November 21,1946. 

THE COURT: VeryweU. 

BY MR.WILNER: 

Q By whom did you say were those— A Mr. !Peter- 
son. 

Q All of them? A Check 1 through 142. 

Q And who is Mr. Peterson? A He is one cf the 
partners of the company. 

* • • • I 

537 Do you have a question before the witnes^? Is 

there a question addressed to the witness ? | 

538 MR. WILNER: Yes, whether she can identify 

this stub book. | 

THE WITNESS: I believe with the exception of jthree 
checks, it is in my handwriting. | 

BY MR. WILNER: | 

Q And which are the three checks? A 709 thifough 
711. 

Q And by w’hom are those checks made out? ^ It 
looks like Mr. Clark’s handwriting. 

MR. WILNER: I would like to have this one identified 
as Defendants’ 22 for identification. 

THE COURT: What period is covered by this bo<|)k? 

BY MR. WILNER: | 

Q State, please, what period of time. A From| No¬ 
vember 22,1946 through March 26,1948. | 

• • • « I 

540 BY MR. WILNER: | 

Q Now, I show you this bundle of papers! and 
aks you what this is. A These here are duplicates of 
the checks made out by me. I don’t recognize that. | 
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Q Have these been made simultaneously with the 
originals? A That is right. 

Q And this is your handwriting? A That is correct. 

Q And what period of time do these duplicates 

541 cover? A From January 10, 1947 through Febru¬ 
ary 20,1948. 

MR. WILNER: I offer these for identification. 

THE DEPUTY CLERK: Defendants^ No. 25 for iden¬ 
tification. 

(The papers referred to were marked Defendants’ Ex¬ 
hibit No. 25 for identification.) 

BY MR. WILNER: 

Q Are these duplicates of checks drawn to the order 
of Mr. Bond? A That is correct. They are made out 
to Mr. Bond. 

MB. WILNER: On account of commissions in various 
transactions ? 

THE DEPUTY CLERK: Sixty-four duplicates. 

• • • • 

BY MR. WILNER: 

Q Where are the originals of these checks? A I do 
not know. 

Q Did you ever see these originals before ? A I made 
them up. 

Q And have the cancelled originals come back 

542 to the office at any time? A At one time they 
were sent back by the bank. 

Q You saw them when they came back? A I saw 
the ones the bank sent back, yes. 

Q Where have they been kept, the originals, the can¬ 
celled originals? A I believe during 1946 and the early 
.part of 1947, they were sent to Youngwood, Pennsylvania, 
and then the first part of the year, 1947,1 think they were 
kept from then on, at the Kool Vent office. 

Q Have you seen them in the Kool Vent office? A I 
have seen them in the hands of the auditors. 
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Q Have you made a search for them since you la^t saw 
them? A The last time I saw them they were still at 
Kool Vent. 

Q Have you had occasion to search for these checks 
recently? A Within the last week, yes. 

Q Have you been able to find them? A No, I haven’t. 
MR. WILNEE: I otfer these duplicates in evidence. 
Your Honor. 

ME. CAREY: I object, if Your Honor please, to using 
duplicates. The originals are the best evidence. 

* * * • 

544 The Court must sustain the objection to the ad¬ 
mission of these exhibits. A number of them are 
typewritten. They bear no signature whatever. Inhere 
is no possible way in which the number of these checks, 
or alleged checks, or copies of checks could be identified. 
The Court will sustain the objection to the exhibit as a 
whole. 

* « • • 

Cross Examination 

BY ME. CAREY: 

* • * • 

551 Q Now, getting back to the conversation that 
you overheard between Mr. Clark and Mr. Bond, could 
you fix that time, now, approximately the month, oi the 
season of the year? A Is this in reference to the s:orm 
windows, or awnings ? 

Q No, this is in reference to conversation as to the 
territory of Mr. Bond. A If I remember correctly, we 
got the territory somewhere around July. We got autliori- 
zation to have that territory. And it must have been some¬ 
time shortly after that, so it probably would be— 

Q You do recall a sale Mr. Bond made to the 

552 Little Tavern Shops, do you not? A I do. 

Q Is it true a dispute arose between the Wash- 
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ington franchise holder and the Baltimore? A That is 
correct. 

Q In working out this dispute, did this new territory 
come into existence for the Washington office? A Not 
at that time. 

Q But approximately a month or so later? A That 
is right. 

Q Do you recall any conversation Dr. Boyle had with 
Mr. Sheahan and Mr. Bond in connection with the new 
territory? A No, I don’t. 

Q You don’t know that. 

Now, when did you say that Mr. Clark had a con¬ 
versation with Mr. Bond as to his territory? You don’t 
know whether that was before or after Mr. Bond and 
Mr. Sheahan discussed the question of territory with Dr. 
Boyle, do you? A No, sir, I do not. 

Q And when you stated that Clark announced, and is 
this correct, that Bond’s territory w’ould stay as it was— 
is that approximately the words Clark used? A That the 
Maryland territory would stay open territory. 

Q Or did he say that Mr. Bond’s territory would 
553 stay as it was ? A Both. 

Q You don’t know whether he had reference to 
any change in territory that had been made by Mr. Bond 
and Mr. Sheahan, and ratified by Dr. Boyle, or not, do 
you? A No, I do not. 

• • • • 

Q Now, Mrs. Gregoire, Mr. Bond did have salesmen 
at various times under him, did he not? A That is cor¬ 
rect. 

Q And Mr. Bond took salesmen out with him and 
trained them at different times, did he not? A That is 
correct. 

Q When those salesmen made a sale in his territory, 
how was the commission divided? A I believe Mr. 
Bond got a 5 percent overwrite, and the salesmen got 10 
percent. 
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Q And that was followed in all cases, is that 
554 right? A I think it w'-as. 

Q And Mr. Bond’s overwrites of conmiission 
were confined to sales made in his territory by other sales¬ 
men? A That is correct. 

Q Isn’t that right? You are not familiar wii:h the 
terms of his contract, are you? A I was at one| time. 
I am not now. | 


Q Could you take one of the books, or some bools, and 
I refer you to an order under date of February 20, 1948, 
of J. K. Jones, 10618 Loraine Avenue, Silver Spring, and 
tell me w’hether or not Mr. Bond received a 5 p(jrcent 
overwrite on that sale. 


A May I have that month again, please ? I 

Q Yes, ma’am. That is February 20, 1948. The lorder 
is J. K. Jones. A In the amount of $120. J. K. Jones, 
Order 438. 

Q I don’t have the order number. That is the correct 
amount. A Total commission of 5 percent. 

Q Five percent? A That is correct. 

555 Q Is that an overwrite ? A Yes, sir. 


562 Q You don’t mean to infer to the ladies and 
gentlemen of the jury and to the Court thax Mr. 
Bond agreed to accept only $350 for that sale, do |you? 
A If I remember correctly, that controversy camie up 
after the order had been signed, after Dr. Bullard had 
ordered the windows. | 

Q Again, isn’t it true Mr. Bond made demand fo|r his 
full 15 percent? A That is correct. I think he did. 

• * • • 

566 BY MR. CAREY; 

Q Now, these orders referred to in here of Mr. 
Scott on storm sash, what territories did that cover? A 
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If I remember correctly, Mr. Scott was working the terri¬ 
tory covered by Mr. Bond’s contract. 

Q And on storm sashes Mr. Bond was given a 2 per¬ 
cent overwrite? A I believe 2 percent in some cases, 
and 5 percent in other cases. 

567 Q What, if any, reply did Dr. Boyle make, to 
your knowledge, to the statement contained in this 

letter: 

“It is finally decided that we will pay Bond 2 percent 
on Scott’s orders. This we can afford to do with the 
mark-up we have, and still pay Scott his full 15 percent, 
as many of the storm cash people are paying as high as 
17 and 20 percent here in Washington.” 

A If I remember correctly on that, I would have to 
go back to the Chestnut Lodge Sanitarium order again. 
Wlien the Chestnut Lodge order was made. Dr. Bullard 
paid the freight on that, and the company had to re¬ 
imburse him for that freight, and then I believe the com¬ 
pany directly paid the freight with a mark-up on those 
other orders. I believe that is how it was worked. I am 
not sure. 

Q Isn’t it true, on other storm sash sales, Mr. Bond 
was paid his full 15 percent? A I believe there was one. 

Q And isn’t it true on additional sale to the Chestnut 
Lodge Sanitarium, which was subsequent to the original 
sale of $4,200, Mr. Bond was paid his 15 percent in 
commission? A That is correct. 

• • • • 

570 Q Let me ask you, in addition to these orders 
upon which the plaintiff is claiming a commission, 

how much more is due the plaintiff from your records? A 
I would have to run a tape on that. 

Q You never have done that? A There were sev¬ 
eral tapes run, but I wouldn’t know where they are 

571 now. 

• • • • 
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Q You haven’t discussed your testimony with anyone? 
A Since yesterday? 

Q No. No. Since before? A No, sir. I work(5d up 
at Kool Vent on these records, I believe it was twelve 
days, trying to get them so that they would know what 
my records were. ! 

• * • * I 

572 Q When did you see Mr. Baldwin? A Fo|r the 
first time in a year, just the other day, the dajr the 

trial was supposed to begin. I believe Wednesday. | 

Q You saw him then? A Yes, sir. We wcjrked 

573 on the records together. | 

Q You and Mr. Baldwin worked on the rec^ords 
together? A Yes, sir. | 

• • • • I 

Q Getting back to this Bowens order, you say it is not 
on your list? A No, sir. There is a page missing i’rom 
this. 

Q There is what? A The first page that was on this 
ledger is not here. 

Q Then those orders are not complete? A No, I sir. 
I’here are about eight or ten orders missing, perhaps ]ess. 
Q That is from this list? A Yes, sir. This first page. 
Q How many records are missing from these other two? 
A There are, I believe, a couple of months missing from 
these. 

Q These are the sales registers? A Yes, sir. 

Q There are about two months missing in these? A 
Yes, sir. 

Q Were these always kept looseleaf? A No, sir. 
They had Acco fasteners in one book. 1 

574 Q They were kept in books ? A Yes, sir. | 

Q V^ere was that book kept? A In my d^k. 
Q For how long? A Until the auditor took them. | 

• • • • I 
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576 Q So the records that you now have before you 
are not intact, nor are they complete; is that true? 
A They aren’t the way that I last saw them. 

Q And you left there when? A I left Kool Vent the 
end of September or the first week of October, 1948. 

Q And that was how many months after Mr. Bond left 
the employment of Kool Vent? Six months? A I would 
say about four or five months. 

Q About four or five months. And that was about 
four or five months after Mr. Bond, through me, had filed 
suit for breach of contract? A That is right, sir. 

Q And the records are not the same as when you 
left? A There were some missing. 

* • * • 

579 Q You stated you did not credit it on this list 
to Mr. Bond, give him any credit for commission? 
A No, sir. This list only goes up to Order 490. That 
other page is missing. 

• • * • 

581 Q Did the testimony you gave yesterday as to 
the amount due, the checks paid, and the numbers 
of the checks come from your figures or somebody else’s 
figures? A It was Mr. Baldwin and myself went over 
the entire thing together. 

* • * • 

587 Florence H. Engstrom 

was called as a mtness on behalf of the plaintiff 
and, having been first duly sworn, w^as examined and testi¬ 
fied as follows: 

Direct Examination 
BY MR. CAREY: 

Q Lieutenant, please state your full name and address. 
A Lieutenant Florence H. Engstrom, Shipps Service 
Officer of the National Naval Medical Center, Bethesda, 
Maryland. 
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Q How long have you been at the Navy MedicaJ, Cen¬ 
ter in Bethesda? A Three years and three months. 

Q Do you have custody of the record relating :o the 
purchase of Kool Vent Aluminum Awnings by the Naval 
Hospital? A Yes,sir,Ido. 

588 Q Did you bring that record here with you? A 
Yes, I have. 

Q May I see it, please ? 

Can you state. Lieutenant, the date on which those 
awnings were ordered? A The order was placed on the 
17th of June, 1949. i 

Q June 17,1949. | 

• • • • 

Cross Examination 
BY MR. WILNER: 

• • • • I 

589 MR. CAREY: What is the amount of that olrder. 
Lieutenant, please? 

THE WITNESS: $3,390. 


Mary Rita Gregoire 

• « • • 

597 THE COURT: Did you utilize in your testimony 
yesterday afternoon, and today, information ob¬ 
tained in the course of your testimony, from the figures 
in red appearing in these various columns? Did you|tes¬ 
tify from those figures ? I 

THE WITNESS: I referred to those figures, and plso 
some figures oVer here which also have some check i^um- 
bers. I 

THE COURT: You did refer to these figures in red? 
THE WITNESS: Yes, sir. 

THE COURT: You do not know when they v^ere 
made? They were not in the records the last time you saw 
them? 
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THE WITNESS: They were not there when I left 
there. 

• • • • 

609 Q In reference to the figures which you have 
given as to money owed, a number of those orders 

were calculated at 12 percent; is that correct? A That 
is correct. 

Q Do you know how many orders show commissions 
that were due to the plaintiff that are not on your list? 

• • • • 

THE WITNESS: I couldn’t say off-hand, no, sir. 

• * • • 

610 Q You did testify that several of the orders were 
cancelled? A Yes, sir. 

Q And these order blanks which I showed you this 
morning, show those orders to have been completed; is 
that correct? A Yes. 

Q You did not calculate those in favor of the plaintiff, 
did you? A No, sir. 

* • • • 

613 Q Directing your attention to the order of George 
Pettit— 

THE COURT: What is the order ? 

MR. CAREY: George Pettit. 

THE WITNESS: He received an overwrite of 5 per¬ 
cent on that order. 

BY MR. CAREY: 

Q Can you give us the address on that order? A 2011 
Wardman Road, Avondale, Maryland. 

• • • • 

Q Your records indicate Mr. Bond was given an over¬ 
write on that sale; is that right? A That is correct. 

• • • • 
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614 Q Have you been asked to calculate the I total 

615 amount due the plaintiff if he were given Oredit 
of 15 percent on the orders on which he vras ^ven 

a credit of 12, if he was given credit on orders in which 
commission was given to another salesman, and if he were 
allowed a commission of 15 percent on storm sash orders? 
Do you know what that amount would be? A No, sir. 


622 Redirect Examvnation 
BY MR. WILNER: 

Q During what period, Mrs. Gregoire, was it that 
Charles Bond received the 5 percent overvrrites on oi'ders 
in Alexandria? A May I see those orders again, please? 

No, it is that I just testified about. | 

Q Here are some more. A It was during—evidently 
during February and March of 1948. 

Q I am asking you, Mrs. Gregoire, was this the time 
when Mr. Bond, the plaintiff here, had suggested this new 
arrangement wdth Von Dollen, the transaction described? 
Did this coincide in point of time with the negotiaiions 
described in defendants’ exhibit 11? A These sales were 
made during Mr. Von Dollen’s period of managership. 

Q That was the time 'when he got the 5 percent 

623 over'write? A Yes, sir, during that time. 

Q Do you have any record of any five pei|cent 
overwTite in Alexandria, subject to the date of the recjeipt 
of this telegram by Dr. Boyle in reply to Exhibit 11 |just 
shown to you? A Would you repeat that questioii? 

Q I say, can you identify any transactions upon which 
Mr. Bond received a 5 percent overwrite on orderj? in 
Alexandria after the time that Dr. Boyle had disavolwed 
the arrangement between Von Dollen and Mr. Bond? A 
No, sir. Not on this sheet here. 

Q Do you recall any others where such an overwrite 
was given subsequent to that time? A I can’t re<3all. 

• • • • 
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626 Q I see. 

Directing your attention, now, to the Jones order, 
on which there was a 5 percent overwrite in Silver Spring, 
Maryland, when was that order taken? A My overwrite 
column shows it was taken in February. 

Q Of what year? A February of 1948. 

Q Does that coincide with the date of the correspond¬ 
ence that passed between Von Dollen and Dr. Boyle, 
Defendants’ Exhibit No. 11, and the telegram in reply 
thereto? 

MR. CAREY: If Your Honor please, that is a ques¬ 
tion of fact, whether it coincides. 

THE COURT: I think your objection is well taken. 
This is unduly repetitious. 

• • • • 

631 Arthur Pritt 

was called as a witness on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

• • • • 

Direct Exammation 

• • • • 

Q What is your name, sir? A Arthur Pritt. 

• • • • 

Q By whom are you employed at the present time? 
A Kool Vent Aluminum Awning Corporation of Vir¬ 
ginia. 

Q When did you commence your employment with Kool 
Vent? A May of this year. 

632 Q In what capacity are you employed? A 
/ Bookkeeper. 

• * • • 

Q I will ask you, Mr. Pritt, are you familiar with this 
paper? A Yes, sir. 
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THE COURT: Wliat is it ? I 

MR. WILNER: This is the paper identified as ijlain- 
tiff’s Exhibit 6. i 

BY MR. WILNER: 

Q You say you are familiar? A Yes, sir. i 

Q When did you first see this paper? A It was on 
Wednesday of this past week. i 

Q Under what circumstances did you see it? A. A 
copy of that was presented as the list of commissions 
due Mr. Bond. 

Q Due to whom? A Mr. Bond. 

633 Q And by whom Avas it presented? A Mr. 
Bond’s lawyer. | 


Q Where did he present it to you? A In the cjffice 
of the Kool Vent Aluminum Awning Corporation. | 


635 BY MB. WILNER: 

Q I am showing you Defendants’ Exhibit 26, and ask 
you if you know what it is. A It is a schedule of ti e— 
Q By the way, w’hen I say what is it, I don’t refe;r to 
anything else on this exhibit except what is typewrii;ten 
thereon. A It is a schedule of commissions due 

636 to Mr. Bond prior to April, 1948. 

Q When did you obtain this? A This was 
either Tuesday or Wednesday of this past week. 

Q Was this brought to your office by Mr. Carey, this 
identical copy? Is this the copy (indicating)? A lins, 
sir. 

Q Now’, I w’ill ask you by whom wnre these notations 
made that appear on the margin of the exhibit? A Tliey 
were all made by me. 

Q And by whom were these red pencil marks made? 
A Miss Triplett. 
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Q Did you and Miss Triplett work on this schedule 
together? A Yes. 

• • • • 

THE DEPUTY CLERK: Defendants’ Exhibit 27 for 
identification. 

(The document referred to was marked Defendants’ 
Exhibit No. 27 for identification.) 

• • • • 

637 Q Now, what does this paper represent? A 
This is a list the same as that, the names followed 

down with remarks as to what commission has been paid, 
or what was claimed is still due. 

Q I will ask you whether the names and addresses 
appearing on this exhibit are identical in all respects with 
the names and addresses and dates on plaintiff’s Exhibit 
No. 6? A Yes, they are. 

Q Does any name appear on this paper, which does 
not appear on this one? A No, sir. 

Q Or do any names appear on this one which do not 
appear in this copy you have in your hand? A No, sir. 
Q It is identical in every respect? Now, by whom— 
MR. CAREY: If Your Honor please, I may save time 
by saying I have no objection to that being offered in 
evidence, if counsel is leading up to it. 

MR. WILNER: I do. I do offer this in evidence. 
THE COURT: What is the exhibit number? 

MR. WILNER: Defendants ’ Exhibit No. 27. 

* • • • 

THE COURT: For what purpose is it offered? 

638 MR. WILNER: It is offered for the purpose of 
showing what Mr. Pritt calculated to be the total 

amount of commissions due to Mr. Bond on account of 
the orders set forth by him in Plaintiff’s Exhibit 6. 
THE COURT: It will be admitted. 

(The document heretofore marked for identification De¬ 
fendants’ Exhibit 27, was received in evidence.) 
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BY MR. WILNER: 

Q I will ask you now what is the total arrived at on 
account of these orders in this copy you have? A $^82.65. 

Q Now, I will hand you this copy identified as D|efend- 
ants^ Exhibit No. 26, and ask you how you arri'fed at 
the total of $482.65 on these orders. A By checking back 
the order number in the disbursements records, sl^owing 
the amount of the commission that had been paid <tn the 
various orders, in some cases less than the comniission 
that was due at 15 and 12 percent, as the case may be, 
for the various orders. 

• • • • 

640 Cross Examvnation 

BY MR. CAREY: 

« * « • 

645 Q I am asking you as an accountant in i[ecog- 
nizing the plaintiff’s claim, whether you atteijapted 
to determine the amount that the plaintiff would b|e en¬ 
titled to, if you gave him credit for all of the ojrders 
which were on those lists which you had not givei^ him 
credit for, had given him credit on the orders at 15| per¬ 
cent, plus giving him full credit for 15 percent oh the 
storm sash order, what your total would be. Did you 
ever try that? A No, sir. 

* • • • 1 

652 Melvm R. Ohsner 

* • • • 

653 Direct Examination 

BY MR. WILNER: I 

Q State your full name. A Melvin R. Oksner. | 

Q Where do you reside? A 814 Patton Drive, Silver 
Spring, Maryland. 1 

Q T^at is your occupation or employment? A am 
a certified public accountant. i 
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• • • • 

654 Q Were you specifically invited to examine the 
financial records of the company, its ledgers, and 

so forth, for the purpose of determining what were the 
total sales of the Kool Vent Awning Corporation of Vir¬ 
ginia since the period which I have indicated now, April 
1,1948 to June 30,1949? A Yes. 

655 Q Can you on the basis of that investigation 
please inform the Court what those total sales were 

for this period? A The total of all sales for that period 
were $139,068.18. May I qualify that by stating that is 
orders taken during that period, in defining sales. 

• • * • 

Q You don’t have it with you ? 

I will ask you now, on this total that you stated, what 
volume or what fraction of this represents sales made 
within the area outlined on this map? A You are refer¬ 
ring to the eastern portion, east of that line? 

Q That is right, excluding this one-mile circle, and 
then a line running over south of Lee Boulevard. A The 
sales in the eastern portion within the District of Colum¬ 
bia, were $48,716.27. The sales in Virginia, north of Lee 
Boulevard were $1,985. 

« * * * 

661 Q So you are not prepared to tell us now -what 
the total figure of sales is in the disputed territory, 
which covers the District of Columbia east of Connecticut 
Avenue, that portion of Maryland and the portion of Vir¬ 
ginia south of Lee Boulevard? A I will qualify that one 
step further. I am prepared to give you figures east of 
Connecticut Avenue in the District of Columbia. 

Q But not outside this? A Not outside the District 
of Columbia. I can give you the figure on the balance of 
Virginia, but I could not allocate it to a particular area. 

• • • • 
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662 Q On the basis of $42,000— I 

THE COURT: $48,716. 

BY MR. WILNER: 

Q What is 15 percent of this? A Well, rouglily, it 
would be $7,200. 

* • * * I 

668 MR. WILNER: I now offer this record it evi¬ 
dence. I 

MR. CAREY: I object to its admission on the gijound. 
Your Honor, it has been altered, amended, erasure^ and 
changes made, and the bookkeeper who kept it stated that 
the red entries were not made in the usual course of I busi¬ 
ness, and were not on there when she left the enJploy- 
ment. 1 


THE COURT: The objection is overruled. Thj ex¬ 
hibit will be admitted. 

(The document heretofore marked for identification De¬ 
fendants’ Exhibit 20, was received in evidence.) 


John 0. Boyle 


Cross Examination 
BY MR. CAREY: 

Q Doctor, can you tell us the amount of sales that 
were made in the period from April 1, 1948, to June 30, 
1949 in the territory shown on that map there as claimed 
by Mr. Bond? A I can’t tell you the exact figure, but I 
can tell you pretty close from memory. 

Q What w’as it? A In the eastern district, $48,000- 
some-odd, and in the Virginia territory, it was $1,980 even. 

Q Aren’t they the figures Mr. Oksner gave? A It so 
happens I went over the figures with Mr. Oksner. | 

Q Directing your attention to this entire telrri- 
675 tory here as we claim, did you arrive at any figure 
on sales for that? A He did, but at the tim^e I 
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showed him the contract and went over the whole matter 
w'-ith him. The figures I just told you were those that 
concerned the contract. 

Q The figures you gave were confined to the area 
within the District. A As it is in the contract. 

Q Excluding Alexandria? A Excluding Alexandria. 
Q Excluding Maryland? A Excluding Maryland. 

Q And other parts of Virginia up in the northwest, 
there ? A It so happens I know- the figure for Alexandria, 
roughly. 

* • • • 

Q But you do not know, Doctor, of your knowledge, 
the figures for the area we claim? A No, I do not. 

• » • • 

678 MR. WiLNER: May I offer these for identifica¬ 
tion as defendants’ Exhibit 27, would it be? 

THE DEPUTY CLERK: 28. 

0 

Sixty-two checks, if Your Honor please. 

THE COURT: Sixty-two. 

• • • • 

MR. WILNER: I offer Defendants’ Exhibit identified 
as No. 28 in evidence, Y"our Honor. 

THE COURT: Any objection ? 

MR. CAREY": No objection. 

THE COURT: It 'will be admitted. 

(Photostats of check were marked Defendants’ Exhibit 
No. 28 and received in evidence.) 

* • • • 

687 H. H. Fades 

• • • • 


Direct Examination 

m m m m 

Q Will you please continue and tell the Court 
and jury about where, when and how all this came 


694 
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about that you found out about Bond’s contract? A Well, 
I can’t specify the exact date, but in the conversation 
with Mr. Von Dollen he pointed out to me that he had 
made a proposal to Dr. Boyle and his partners that a new 
agreement be made with Mr. Bond, and Mr. Shehan 
which would divide the territory in Washington in half, 
making each one of those leadmen, that they in turn \TOuld 
have salesmen working under them on a commission, and 
Mr. Bond and Mr. Shehan would receive an overwrite 
on their commissions. 

695 I pointed out to Mr. Von Dollen that I had been 
advised by my superior that the proposal was in¬ 
equitable and stupid and that I could not authorize any 
such thing or recommend any such thing to be acceptable. 

I was then told by Mr. Bond that if that was not accept¬ 
able, he would quit and all the men would quit with him. 

THE COURT: By Mr. Bond? 

THE WITNESS: Yes. Yes, there was quite some 
discussion and then the men did walk out but I can’t say 
for sure whether Mr. Bond left that day or not, but he 
was there the next morning. There was a great deal of 
heated discussion. And then Mr. Bond asked me w]iat T 
proposed to do, and I said I proposed to open the terri¬ 
tory in order that the other men, if they cared to pome 
back, would share in the prospect of making some money. 

He then told me I couldn’t do that, because he had a 
contract. 

Frankly, I couldn’t credit it, and I asked Mrs. Gregoire 
if that was true. She said she thought it was. I asked 
her if she had a copy of the contract. She said no, she 
said she understood it was in Youngwood. 

I called Dr. Boyle, and he said that he knew of such a 
contract but he had no copy of it. 

I then asked Mr. Bond to let me have a look at his 


contract, and he brought it in. I asked him if I 
696 could make copies of it and he said no. How(»ver, 
he left it, and a copy was made of it. j 
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BY MR. WILNER: 

Q When you testified about Mr. Bond desiring or Mr. 
Von Dollen to make some kind of a new arrangement— 
A Yes. 

Q I will show you this letter here, Defendants^ Exhibit 
No. 11, and ask you whether this is the subject matter to 
which Von Dollen referred when he let you know about 
what Bond desired? A Could I compare it "with the 
copy I have? 

Q No. Just look at this original. A I would say this 
is the document referred to. 

• • • • 

699 Q Now, the question is, did you have any con¬ 
versation with Dr. Boyle relative to the contents of 

this letter prior to the time that you dictated it to Mrs. 
Gregoire? A I did. 

Q And was it a personal conversation, face to face? 
A Telephone conversation. 

700 Q x\nd what was that conversation about? A I 
called Dr. Boyle—^well, I had discussed it with Mrs. 

Gregoire and Mr. Misenko as to what w’ould be the best 
procedure for me to follow. I w-as pretty much confused, 
myself, and I thought that the only thing to do was to 
suspend operations for a few days, let the plant get 
caught up on some of the back orders, give Mrs. Gregoire 
an opportunity to get caught up in her work, because she 
was very much behind on account of all this confusion, 
and as we had to have a new sales manager, and they 
were contemplating employing a general manager, I thought 
that w^ould be a good time to suspend operations and have 
a discussion with Dr. Boyle and get reorganized, because 
w’e had no sales organization. There vras only one man 
left. That was Mr. Bond. And I called Dr. Boyle and 
suggested to him that we do this, notify all the men that 
had quit in the hope that they would come back, because 
it does cost money to build a sales organization, and he 
said, “Well, what do you have in mind?” I said, “Well, 
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I 

right now I can’t tell you much over the phone. \L will 
write something up and call you back.” I did dj) that 
and called him back and told him what I proposed to 
write, and he authorized it. I have a copy of this jthat I 
wrote right here, the original copy. 

« * • • 

701 Go ahead. 

BY MK. WILNER: 

Q Did you feel at the time that Von Dollen lefjt that 
you had the authority to write this letter withoulf con¬ 
sulting Dr. Boyle ? A Certainly not. 

Q And when you did talk to Dr. Boyle and acquainted 
him with your general proposition you had in min(|i, did 
you read to him what appears to be on this letter form, I 
take it your longhand, not word for word? A 1 did. 


703 Q Did Mr. Misenko ask you whether this letter 
meant he was through with Kool Vent Awning Cor¬ 
poration of Virginia? A I never discussed the letter 
with him. Only the thing I had with him, which was a 
few days before that letter was written, that I pro 
to suspend operations for a certain period in order 
reorganized again. 


posed 
0 get 


704 Q At which time you testified that Mr. Bond 
said if he cannot have such an agreement he vdll 
quit, did he tell it to you directly? A That is 
Q Did you accept his resignation at that timcj 
No, I couldn’t. 


right. 


711 Q What was your opinion of Mr. Bond 
salesman? A Tops. There is no better. 


as a 


* 
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715 Cross Examination 

• • • • 

716 Q What, if anything, did you say in connection 
with Mr. Bond’s commission on that, and similar 

orders? A I told Mr. Bond that while I would not ac¬ 
cept the order, that inasmuch as a precedent had been 
established, that I would recommend that Mr. Bond be 
paid the commission, because he had done his job, and a 
precedent had been set, and I thought as a salesman he 
was entitled to it, and I so recommended. 

• • • • 

721 Q Then you do know, don’t you, he had de¬ 
veloped and promoted, and worked hard in his ter¬ 
ritory? A I have just said he did a very, very good job. 

* • • • 

R ecross-Examination 

BY MR. CAREY: 

• • • • 

731 MR. CAREY: I am reading, ladies and gentle¬ 
men, from interrogatories directed to the defend¬ 
ants. There are a series of interrogatories. Question 17 
reads as follows: 

“State the amount of commissions due and owing to the 
plaintiff on orders taken by him for Kool Vent awnings, 
or other accessories prior to April 1,1948.” 

The answer to this question is as follows: 

“The amount of commissions due and owing to the 
plaintiff on orders taken by him for Kool Vent awnings 
or other accessories prior to April 1, 1948, is in the 

732 amount of $419.61. We reserve the right to coun¬ 
claim against the plaintiff for damages he has 

caused the company.” 

* • • • 
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736 THE COURT: Mr. Wilner, you desire jo be 
beard with respect to plaintiff’s requested instruc¬ 
tion No. 1? I 

MR. WILNER: Your Honor, I have no objecti(j>n to 
this instruction, except one thing, and it is this. We are 
dealing here, we have two sets of defendants, three in¬ 
dividual defendants, and one corporate defendant. If this 
instruction be limited as to the individual defendants, I 
have no objection as to it. i 


738 THE COURT: No, your exception is on thel rec¬ 
ord. Do you wish to be heard with referende to 
plaintiff’s requested instruction No. 2? I 

MR. WILNER: I do. Your Honor. I 

In the first line, the word “the,” you are instrulcted 
that “the issue in this case is whether or not.” I submit 
there are many issues besides this one. If he wants to 
say “one of the issues in this case,” I have no objection. 
MR. CAREY: I will accept that amendment.. 

• « * • 

740 MR. WILNER: No quarrel with the substsmce 
of this, either. Your Honor, but when it says, “In 
the event you find for the plaintiff, you are to take said 
territory into consideration in assessing damages,” if ho 
would say “in computing the gross volume of sales,” T 
believe that w^ould make it a little more specific, wculd 
it not? 

THE COURT: The Court will substitute the word 
“may” for “are” in the penultimate line of the plain¬ 
tiff’s requested instruction No. 3, and will substitute the 
word “determine” or the w’ords “determine the” dam¬ 
ages in place of the word “assessing,” so that the last 
clause of plaintiff’s requested prayer No. 3 will read: 

“. . . you may take said territory into consideration 
in determining the damages to be awarded to the plain- 
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The balance of the prayer is granted in the form in 
which it is written. 

MB. WILNER: No objection to this instruction, Your 
Honor, proposed instruction. 

THE COURT: This is No. 4? 

MR. WILNER: No. 4, Your Honor, except to indicate 
that the burden of proving the lack of good faith is on 
the part of the plaintiJSf who asserts it. 

« * * • 

741 THE COURT: The Court will grant plaintiif’s 
instruction No. 4 as written. The Court will fur¬ 
ther charge on the burden of proof, that the burden of 
establishing by a fair preponderance of the evidence the 
affirmative of any proposition advanced by any side is 
upon the side advancing that proposition. 

Do you wish to be heard with reference to the requested 
instruction for the plaintiff No. 5? 

MR. WILNER: To the limited extent. Your Honor, of 
the third line from the end thereof, where it says, “ . . . 
in the plaintiff’s territory.” It should say, “. . . the 
territory claimed by the plaintiff. ’ ’ 

MR. CAREY: I will accept that amendment. Your 
Honor. 

THE COURT: The Court has inserted in plaintiff’s 
instruction No. 5, following the word “territory,” the 
phrase “claimed by the plaintiff,” and has eliminated the 
word “plaintiff’s” preceding the word “territory.” 

MR. WTLNER: And in the very last line, “You may 
also consider the efforts and work done by the plaintiff 
in developing the territory in question.” I think it is 
fair. I have no objection. 

MR. CAREY: You don’t have an objection? 

MR. WILNER: No, as amended, I don’t have any ob¬ 
jection. 

• • • • 
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746 MB. WILNEK: This instruction, of course, re¬ 
lates to the authority to discharge, not to th(‘ au¬ 
thority to write the letter. What it is intended to convey 
to the jury is that there must be evidence of authority to 
discharge on the part of these individual defendant^, or 
they cannot be bound by what he has done. I will jiiave 
no objection to adding to it “. . . unless the jurjy is 

satisfied from the evidence that there was ^ome 

747 subsequent ratification of the discharge.” If |they 
should feel that there has been one, it woulc), of 

course, take the place of the initial authority that miight 
have been lacking. | 

THE COURT: Very well. The Court will deny| de¬ 
fendants’ instruction No. 5 on the ground that the Sug¬ 
gested qualification offered by Mr. Wilner brings this 
requested instruction within the phraseology of plaint: .ff’s 
instruction No. 1, which has already been granted. 

With reference to defendants’ requested instruction No. 
6, while the Court will deny your instruction in the form 
in which it is offered, the Court will charge the jury ihat 
the burden is upon the plaintiff to establish tlie damalges 
by a fair preponderance of the evidence. I 

That will be a general instruction wdth reference to all 
damages. I will deny it in form, and grant it in sub¬ 
stance. 

jMR. WILNER: I will object to the ruling on this par¬ 
ticular instruction. 

THE COURT: Mr. Carey, do you wish to be heard 
with respect to defendants’ requested prayer No. 7? 

MR. CAREY: Yes, Your Honor. I object to prayer 
No. 7 on the ground that the mere loss of commissions 
itself is not the sole measure of damages. We are claim¬ 
ing damages for breach of contract, and the loss of cdm- 
missions may be taken into consideration in arriving I at 
those damages, but the jury should not be confined I to 
that loss of commissions alone. I 
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748 Now, there is evidence here where he was de¬ 
veloping the territory by efforts in promoting the 

sale of that product. The sale to the Naval Hospital we 
contend was procured through the original efforts of the 
plaintiff, so that I submit that this prayer tends to con¬ 
fine the consideration of the jury to the mere loss of com¬ 
missions themselves, and that is my objection to it. 

• • • • 

THE COURT: With reference to defendants’ instruc¬ 
tion No. 7, the Court will charge the jury as follows: 

The Court will deny the first paragraph of the instruc¬ 
tion as drafted in its entirety, and will charge the jury 
as follows: 

“In your deliberations upon the amount which may be 
due to the plaintiff with respect to commissions, you are 
not to speculate or guess, but you should consider only 
such evidence as is reasonably certain and definite.” 

MR. WILNER: I object to the ruling as to the first 
part of the instruction. 

THE COURT: Mr. Carey, do you desire to be 

749 heard with respect to Instruction No. 8? 

MR. CAREY: Yes, Your Honor. 

I again, Your Honor, but not for the sake of being 
repetitious, object to any instructions as to the earnings 
made by the plaintiff during the period of the contract. 
If I may take a minute, if Your Honor pleases, on that 
proposition, I submit. Your Honor, that the law on that 
question is not what a person does under the contract, but 
what he is required to do by the contract. This contract 
did not require the plaintiff to devote his full time and 
efforts to the business. 

THE COURT: You have argued that point before. 
The Court has ruled on that point. 

MR. CAREY: Very vrell, Your Honor. I wish to reiter¬ 
ate that, if Your Honor pleases, and my objection to de¬ 
fendants’ instruction No. 8, I also object to the last sen- 
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tence and submit that the figure of $7,000 mentionc 
that has not been supported by the evidence, is not 
ported by the evidence. 

MR. WILNER: I will simply rely on my proffe 
the instruction as to the first part, and as for the se 
part, my recollection is that the plaintiff has testifie 
$6,000 for the period from April 1, 1948 to April 1, ; 
and when I asked the witness what was it for the me 
of May and June of that year, he said it was on the s 
basis, or in the same proportion, or words to tha 
feet. 

750 THE COURT: That is right, and then you 
“About $250 a month?’’ which was very bad mi 
matics. 

MR. WILNER: Yes, I said the total, because—I sh 
said it because I was talking out loud. I submit the 
ness was asked again about the same point, at which 
he repeated it was on the same basis. I did not i 
any error in that total. 

THE COL^RT: The Court will deny defendants 
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quested prayer No. 8, and in place thereof will charge the 
jury as follows: 

“Where a contract of personal service is brea(;hed 
without wrongful cause, it is the duty of the employee 
acting with ordinary prudence to seek other employment, 
and the amount which he earns, or which he might have 
earned had he used reasonable efforts is to be taken jinto 
consideration by the jury in reduction of the dam^igos 
awarded for the breach. In this regard, you will recall 
that plaintiff testified his earnings to June 30, 1949, v’-ere 
about $6,500 or $6,600, and you may therefore deduct from 
the amount of any total damages, if any you assess 
against the defendant the amount you find the plaintiff 
earned during the period from the alleged breach of the 
contract to the date of the contract’s expiration. 

• • • • 
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754 MR. WILNEE: I submit, Your Honor, plain- 
titf’s proffered instruction No. 5 does not entirely 

cover my proffered instruction No. 10 in this respect, that 
whereas the plaintiff’s instruction appears to be concerned 
with damages on account of what may be due to the 
plaintiff up to April 1, 1948, my ow*n is chiefly concerned 
with those earnings from April 1, 1947, to April 1, 1948, 
not for their intrinsic validity, but as bearing upon what 
the jury may deduct from it, or infer from ti as to what 
the plaintiff might have earned from April 1, 1948 to 
June 30, of 1949. 

In other words, as a basis for computing what he would 
have earned, had it not been for the alleged breach of 
contract. I submit. Your Honor, for this reason this in¬ 
struction has a significance entirely peculiar to itself. 

755 THE COURT: Anything further? 

MR. WILNER: I have nothing further. 

THE COURT: I think on reading the instruction again, 
it is a proper one. I will grant defendant’s requested 
instruction No. 10. 

• • • • 

759 THE COURT: I think the prayer is a proper 
one. I will grant No. 12 as drawn. 

• • • • 

782 Argument on Behalf of the Defendants 

MR. WILNER: 

• • • • 

784 We addressed interrogatories to Mr. Bond, the 

785 plaintiff. I asked him, among many other things, 
about his earnings. How much did he earn since 

April 1, 1947? He stated—this is Answer No. 14—on 
April 20, 1948, to April 20, 1949, earnings amounted to 
approxhnately $4,000 a year. 

• • • • 
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819 Courtis Charge to the Jury | 

THE COURT: Ladies and gentlemen of the jury, 
the presentation of evidence in this case being completed, 
arguments of counsel being completed, it now become s the 
Court’s responsibility to instruct you to as to the law that 
will govern you in reaching your verdict in this case. It 
becomes your responsibility to take the law as jit is 
outlined to you by the Court. 

Since is the first case upon which a number 
have sat as jurors, I am going into some detail in 
you as to the law that will govern you in this 

At the very outset, I want to impress upon you 
that you, the persons who compose the jury, are as 
a part of the Court as the Judge himself. Your 
every bit as important as the work of the Judge 
presides at the trial. 

It becomes your responsibility now to take the facts 
in this case and agree upon a verdict. 

The word “verdict,” a very generally used word in our 
language, comes from two Latin words, “veritas,” mean¬ 
ing truth, and the word “dicto,” speak. The word ‘‘ver¬ 
dict,” consequently, means to speak the truth, and \7hen 
you return to the courtroom after your deliberations on 
this case, you are going to speak the truth in rendejring 
a verdict. | 

The Federal Courts permit the judges who pre- 

820 side at trials to comment on evidence, to dispss 
the evidence, to express the Court’s views on the 

evidence. The Court has the right, in charging you as to 
the law, to comment upon the testimony of the individual 
witnesses, to express the Court’s views as to whether the 
testimony deserves credence, whether the Court believes 
the testimony. 

All the Court has to do is to say that the Court’s views 
upon the evidence are not binding on you, and that your 
recollection of the evidence prevails. 
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This Court studiously refrains from commenting on the 
evidence. These litigants want your verdict, not the 
Court’s verdict, and the Court feels if it comments on 
the evidence to you, it might one way or another influence 
your verdict. Consequently, the Court will not comment 
upon its evaluation of the evidence. 

In the course of the Court’s charge to you, it will be 
necessary for the Court to summarize the testimony of 
several witnesses. I must point out to you that the 
Court’s recollection of the evidence is not binding on you. 
Your recollection of the evidence must guide you in reach¬ 
ing your verdict. 

It is your function and your responsibility in this case 
as in every other case on which you might sit, to resolve 
the evidence and arrive at what we call the ultimate or 
the final facts, and in arriving at the final facts, to 
apply the law as given you by the Court to those 
821 facts, and do justice between the parties. 

In that connection you should weigh the evidence 
presented here in open court, of course, without bias, 
prejudice, or sympathy toward one side or the other. 

You are the sole and exclusive judges of the facts. You 
are the sole and exclusive judges of the credibility of the 
witnesses. This means that vou must determine which 
witnesses to believe, and to what extent to believe them. 

In reaching your determination as to the credibility of 
these witnesses, you are entitled to consider the demeanor 
of the witness on the witness stand, his manner of testify¬ 
ing, his attitude, his ability or her ability to recall the 
facts and circumstances concerning which the witness has 
testified, the witness’s frankness or lack of frankness, his 
bias or prejudice if any is manifested, and any and all 
other factors which appear important to you in reaching 
your determination as to whether the witness is telling 
the truth or telling a falsehood. 

If you find that any witness wilfully testified falsely as 
to any material fact concerning which that witness could 


125 A 


not possibly be mistaken, then you have the right, i| you 
deem it desirable to do so, to disregard the entire [testi¬ 
mony of that witness, or any part of the testimony of 
that witness. 

You are not to be influenced by the number of witnesses 
who have testified for one side or the other. 

822 On the other hand, you are not to disregard the 
testimony of any witness solely as a result of ca¬ 
price. 

You are, however, instructed that the testimony ol' one 
witness entitled to full credit is suflicient for the i|>roof 
of any fact, and may justify a verdict, even if a niujnber 
of witnesses have testified to the contrary, if upoi^ the 
whole case and considering the credibility of the witness 
as I have explained that term to you, and after w^gh- 
ing the various facts of evidence, you should believe [that 
there was a balance of probability pointing to the accuracy 
and the honcstv of one witness. 

The Court points out to you that statements of coi nsel 
are not evidence. The statements made to you by cor nsel 
for both sides in opening and closing their cases, do not 
constitute evidence. You are not bound by those si;ate- 


ments, unless and except in so far as they are supported 
by the testimony of witnesses who took the witness st^nd. 

You will not, of course, consider as evidence any oljfers 
of evidence which the Court has rejected. 

It is your duty and sole responsibility to resolve any 
conflicts of evidence in this case. 

The burden of proof is upon the plaintiff to sustain 
his aspects of the case by what we call a fair preponder¬ 
ance of evidence. Now, what does that mean? 

The term preponderance of evidence means ^uch 
823 evidence as when weighed with that opposed t^ it 
has more convincing force. This is one of tljiose 
legal terms, however, that lends itself better to example 
than to definition. 
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Picture, in so far as the burden of proof is concerned, 
an apothecary ^s scale on which a bar is in perfect balance 
with two trays suspended on that bar. Place in the right- 
hand tray the plaintiff’s evidence. Place in the left-hand 
tray the defendants’ evidence, remembering that you must 
give to the evidence the vreight that you believe it is fairly 
entitled to receive. If the bar goes down on the right 
side, in favor of the plaintiff, then the plaintiff has sus¬ 
tained the burden of proof. If the tray goes down where 
the defendants’ evidence outweighs the plaintiff’s evidence, 
then the plaintiff has not sustained the burden of proof, 
and you would find for the defendant. If the tray remains 
in perfect balance, you will find for the defendant, because 
the burden of proof is upon the plaintiff to prove his case 
by a preponderance of the evidence. 

However, a party has succeeded in carrying the burden 
of proof on an issue of fact, if the evidence favoring his 
side of the question is more convincing than that tending 
to support the contrary side, and if it causes you, the 
jurors, to believe that on the issue of probability, the 
probablity of truth favors that party. 

Now, what is this case all about? Essentially, 
824 this is the case: 

The plaintiff had a contract with the defendants 
which was to run until June 30, 1949. This contract is in 
evidence as Plaintiff’s Exhibit No. 2. 

In March of 1948, Mr. Eades came to Washington and 
ultimately wrote a letter dated April 1, 1948, to the plain¬ 
tiff, which letter is Plaintiff’s Exhibit No. 1. 

Plaintiff contends this letter broke the contract and that 
he sought other work, obtaining about April 20, a dealer¬ 
ship for metal awnings in Dade County, Florida. 

The defendants claim the Eades letter of April 1, 1948, 
did not discharge the plaintiff or break his contract, but 
was written in connection with the change over from part¬ 
nership to corporate operations, and they claim that the 
defendants never broke the plaintiff’s contract, but were 
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agreeable and willing for plaintiff to continue to opjerate 
under his original contract. | 

The defendants contend that Mr. Wilner’s letter of 
April 16, 1948, to Mr. Carey, before you as Defend|ants’ 
Exhibit No. 1, indicates that the defendants did not b;'each 
the contract, but w'-ere willing to continue it in full force 
and operation. 

The defendants further contend that if they termiijiated 
the plaintiff’s contract, they were justified in so doiijig by 
reason of plaintiff’s violation of the defendants’ po|icies 
and instructions. 

825 ' It becomes your responsibility now to determine 
whether the defendants broke their contract wit|i the 

plaintiff, that is, you must find, as a matter of fact, 
whether the Eades letter of April 1,1948, was or was ]|iot a 
termination of the plaintiff’s employment contract. 

In reaching your determination, you will conside): all 
of the evidence offered by both sides on this subject,! and 
determine, I repeat, whether the defendants did or di^ not 
violate the contract. 

You are instructed that the burden is upon the plaintiff 
to prove by a preponderance of the evidence that he has 
been or was discharged from his employment as a District 
representative for the sale of Kool Vent Awnings ola or 
about April 1,1948. 

You are instructed as a matter of law that to constitute 
a discharge, the plaintiff has the burden of establishing by 
a preponderance of the evidence, affirmative acts or decla¬ 
rations of defendants, showing a clear intention to termi¬ 
nate the contract. 

You are instructed that if you find that the letter of 
April 1, 1948, written by Mr. H. H. Eades was written 
with either the prior or subsequent approval of the de¬ 
fendants, then as a matter of law, the letter is to be| re¬ 
garded as an act of defendants. I 

You are instructed, I repeat, that one of th4 is- 

826 sues in this case is whether the defendants 'dis¬ 
charged the plaintiff by their letter of April 1,! ad- 
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dressed to the plaintiff by Mr. Eades, the agent for the 
defendants, and if yon find by a fair preponderance of 
the evidence that the defendants discharged the plaintiff, 
then I instruct you that the plaintiff is entitled to recover 
of and from the defendants the amount he has been dam¬ 
aged by reason of defendants^ breach of contract. 

If you find that the defendants did not break their con¬ 
tract \vith the plaintiff, you will return a verdict for the 
defendants. 

If you find that the plaintiff originally violated the con¬ 
tract of April 1, 1947, by such serious violations of de¬ 
fendants’ announced and established policies and pro¬ 
grams as to justify the defendants in terminating the 
contract, you will find for the defendants. 

If you find that the defendants did break the contract 
of April 1, 1948, but offered on April 16, 1948 to again 
employ plaintiff on the same terms as in the original 
contract, you are instructed that the plaintiff was then 
under no obligation to return to the defendants’ service. 

The law is that where there has been an actual breach 
of contract, the plaintiff’s right of action accrues and 
cannot be defeated by a subsequent offer to perform. 

The law further says that after the breach of a 
827 contract has given rise to a cause of action, the 
rights of the innocent party will not be affected by 
an offer to perform by the party who has broken the con¬ 
tract. 

If you find that the defendants did violate the contract 
you not only may find for the plaintiff, but you must go 
further and determine the damages which the plaintiff 
suffered as a result of the defendants’ breach of contract. 

You are charged that the instructions outlined hereafter 
as to damages relate only to your findings, if you find for 
the plaintiff on the question of whether the defendants 
violated the contract. 

On the matter of damages to the plaintiff, you will re¬ 
call that there is a direct conflict between the plaintiff and 
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defendants as to whether the original written coiitract 
was enlarged by oral agreement to give the plaintillf ex¬ 
clusive selling territory beyond that described in the writ¬ 
ten contract. You must resolve this conflict by carefully 
evaluating all of the testimony, and reaching youi' con¬ 
clusion as to what territory was actually included in the 
plaintiff’s contract, and of course in awarding damages, 
if you award any, as to sales made after April 1, 1948, 
the amount of damages, if any existed, for this item must 
be based upon your finding as to the extent of the plain¬ 
tiff’s exclusive selling territory. 

In this regard, you are instructed that it is foi* you 
to determine whether any subsequent agreem€nt or 
828 understanding was made between the parties i;i ref¬ 
erence to the exclusive territory covered by the 
contract. And if you find by a preponderance of the 
evidence that the territory included Maryland and that 
part of Virginia as claimed by the plaintiff, then in the 
event you find for the plaintiff, you may take such terri¬ 
tory into consideration in determining the damages to be 
awarded to the plaintiff. 

You are instructed that the burden of proof is o:a the 
plaintiff to establish by a preponderance of the evidence 
that the individual and corporate defendants in this case 
have agreed to modify the terms of the contract of April 
1, 1947, as respects the territory assigned exclusively to 
the plaintiff. 

Damages, like every other aspect of the case, must be 
proved by the plaintiff by a fair preponderance oi’ the 
evidence. 

The plaintiff claims damages in his complaint ir. the 
amount of some $52,000. This averment is only a <5laim 
and must not be considered by you as evidence in reach¬ 
ing your verdict. A party to a contract who is wrongfully 
prevented by the other contracting party from perform¬ 
ing, may recover the profits which he would have geined 
by performance. 


130 A 


Expenses incurred by the wronged party which were 
made in preparation for performance, and in reliance on 
the contract are recoverable. 

829 The plaintiff has testified he spent $200 a month 
for the first six months of the contract, and about 

$100 a month thereafter in developing sales in his terri¬ 
tory. 

You must determine the amount, if anything, which the 
plaintiff may recover on this account. 

The plaintiff claims some $2,200 is due him for com¬ 
missions earned prior to the date of the alleged breach 
of contract. The defendants, through Dr. Boyle admit 
owing the plaintiff a few hundred dollars on this account. 

The figures testified to by Mrs. Gregoire as being owed 
the plaintiff on this account, total $733.41, although she 
testified at another point that the defendants owed the 
plaintiff $765.68 on this account, from which she says the 
defendants were entitled to deduct $656.42, leaving $109.26 
owing the plaintiff. 

There was dispute as to whether the plaintiff was en¬ 
titled to 15 percent commission on certain of the sales 
which makes $74.70 difference in Mrs. Gregoire^s figures, 
and in addition, the plaintiff claims various items not 
included in this witness’s calculation. 

It is for you, the members of the jury, to determine 
from all of the evidence offered by both sides the amount, 
if anything, owed the plaintiff by the defendants on this 
item. 

If you find that the defendants did breach the contract, 
the plaintiff is entitled to the difference between the 

830 commissions which he would have earned during 
the remaining period of the contract as represented 

by the sales actually made in his territory for the same 
period, less the amount of income which he received from 
engaging in similar activities in Dade County, Florida. 

In this regard, plaintiff’s testimony, offered through 
the witness Maynard G. Ryan, claims that $86,821.58 in 
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sales were made in his exclusive territory between jA.pril 
1, 1948 and June 30, 1949, and that his commission |of 15 
percent on this figure would have been $13,023.24, and he 
therefore claims damages in this amount for this item. 

The plaintiff, through the same witness, claims the de¬ 
fendants’ records show some questionable items totalling 
$6,937.37, upon which a commission at 15 percent \7ould 
have been $1,040, for which amount he claims he is also 
entitled to a judgment 

The defendants, through the witness Melvin Ohsner, 
claim that sales in what the defendants contend was the 
plaintiff’s sales territory for this period total $50,601, 
upon which a 15 percent commission would total $7,590.15. 
This figure does not contain some items of sale Tirhich 
plaintiff claims and the defendants deny. 

You must weigh all of the evidence on these points, 
and reach your determination as to what, if anytpng, 
the plaintiff is entitled to receive as to each of |hese 
items. 

831 You are instructed that if you find for the plain¬ 
tiff in determining the amount of damages tlo be 


awarded to the plaintiff, you should consider the amount 
he would have earned in performing the contract, less the 
amount it would have cost him to perform the contract, 
and you may take into consideration not only the com¬ 
missions due him on the sales made by him on the orders 
actually accepted by the defendants prior to April 1, 
1948, but also the commissions on the sales which the 
plaintiff might reasonably have been expected to malfe in 
his territory, had not the contract been breached, an|d in 
this connection, you may consider the actual sales made 
by the defendants in the territory claimed by the plain¬ 
tiff from April 1, 1948 to June 30,1949, and you may also 
consider the efforts and the work done by the plaiatiff 
in developing the territory in question. 

You are instructed, as a matter of law, that in your 
deliberations concerning the amount earned by the plain- 
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tiff, through his employment by the defendants from April 
1, 1947, to April 1, 1948, as bearing upon his potential 
earnings from April 1, 1948 to June 30, 1949, you shall 
take into account only his net earnings. 

To arrive at such net earnings, you shall reduce the 
amount, if any, which you find for the plaintiff, or find 
that the plaintiff earned from April 1, 1947 to April 1, 
1948, by such sum as fairly represents the expenses 

832 incurred by the plaintiff during the period afore¬ 
said in connection with his promotion and sale of 

the defendants^ products. 

Where a contract for personal service is breached with¬ 
out lawful cause, it is the duty of the employee, acting 
with ordinary prudence, to seek other employment, and 
the amount which he earns, or which he might have earned 
had he used reasonable efforts, is to be taken into con¬ 
sideration by the jury in reduction of the damages awarded 
for the breach. 

In this regard, you will recall that the plaintiff testified 
his earnings to June 30, 1949, in Florida were about 
$6,500 or $6,600, and you may therefore deduct from the 
amount of any total damages, if any you assess against 
the defendants, the amount you find the plaintiff earned 
during the period from the alleged breach of the contract 
to the date of the contract’s expiration. 

If vou find that the defendants did breach the contract 
and that the plaintiff’s income from similar sales for the 
same period of time equalled or exceeded that on sales in 
his territory, the plaintiff would still be entitled to nomi¬ 
nal damages for the unlawful breach, if such there was, 
in addition to the amount due for commissions earned 
prior to the date of the alleged breach of contract, and the 
expenses incurred prior to the alleged breach in anticipa¬ 
tion of the contract’s continuing until the specified date 
of its determination. 

833 In your deliberations on the amount which may 
be due to the plaintiff with respect to commissions, 


133 A 


you are not to speculate on it, but you should coJisider 
only such evidence as is reasonably certain and definite. 

You are instructed that an employer may prolve in 
mitigation of damages, that he offered to give the dis¬ 
charged employee employment at the same compensation, 
and under the same conditions as provided by the con¬ 
tract, but an employer by his conduct may have rendered 
himself so objectionable that a discharged employee is 
under no obligation to return to his service, and you are 
further instructed that the offer of reemployment must 
be made in good faith, and not merely as a foundation 
for mitigation of damages. 

You are further instructed as a matter of law| that 
notice to an attorney engaged by a client to represent 
him in any case is notice to his client. 

I have instructed you on the subject of damages in thiS' 
action because it is my duty to instruct you as to ^11 of 
the law that may become pertinent in your deliberations. 
I, of course, do not know whether you will need the in¬ 
structions on damages, and the fact that I have ^jiven 
them to you must not be construed as intimating any 
view of my oum as to which party is entitled to your 
verdict. 

Your verdict may be for the plaintiff or for the de¬ 
fendant. 

834 If you find for the plaintiff, you will find dam¬ 
ages in the amount you believe established by a 
preponderance of the evidence. 

The amount of damages need not be broken down as to 
component figures. You may state the damages, if any 
you find, in one figure representing the total amount of 
your verdict. 

Your verdict must be a unanimous one. 

Will counsel approach the bench? 

(Thereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jnry:) 
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THE COURT: Does the plaintiff request any further 
charge ? 

MR. CAREY: Only this, Your Honor, in connection 
•with his earnings, if you recall Mr. Wilner in his argu¬ 
ment referred to the interrogatory which stated $4,000. 
Your Honor specifically pointed out $6,500. 

THE COURT: That is right, but there is another in¬ 
struction which said that the net amount should be con¬ 
sidered. I think that is covered. 

MR. CAREY: Very well. Your Honor. 

THE COURT: That is included in one of the defend¬ 
ants^ charges. 

MR. CAREY: I have nothing further. 

835 THE COURT: Any exception to the charge as 
given, other than the exceptions you had at the 
time the prayers were considered? 

MR. CAREY: No, Your Honor. No additional excep¬ 
tion. 

THE COURT: Does defendant request any further 
charge? 

MR. WILNER: I do. Your Honor. On the question 
of the effect of my letter of April 16, on the question of 
damages. In other words, if they believe that the letter 
was in good faith, et cetera, that they may consider only 
such damages as accrued between the time of April 1, 
1948, and April 16 of the same year. 

THE COURT: The Court will deny the request. 

^IR. WILNER: Also, I don^t think Your Honor stated 
that Mr. Ryan^s calculation as to the total sales was based 
upon an assumption that the territory assigned exclu¬ 
sively to the plaintiff was that of the plaintiff. 

THE COURT: The Court said "with reference to the 
testimony of both accountants that it covered the terri¬ 
tory which the person presenting the ■witness claimed to 
be his testimony. 

MR. WILNER: I think Your Honor so stated in the 
case of Oksner, but not in the case of Ryan. 
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THE COUET: The Court will, if there is any doubt 
about it, point out that the testimony of the account¬ 
ant Ryan on behalf of the plaintiff applied to what 
the plaintiff contends is his territory. The Court ^v^ill so 
charge. 

836 MR. WILNER: Your Honor has stated on the 
question of the earnings in Florida that it was 
$6,500 or $6,600. I believe that on the basis of the evi 
dence, Your Honor would be warranted in pointing out 
that plaintiff also said there was, and I believe those words 
were ‘‘on the same basis,’' which may make a difference 
of— 

THE COURT: The Court has instructed the net 


amount should be considered. I will not give the! jury 
further charge on that. 

MR. WILNER: Finally, Your Honor, I think Your 
Honor might point out what nominal damages are. Your 
Honor should state even if it should be found that no 
actual damages were proved, they may return a v(‘rdict 
for nominal damages, and let it go at that. I think being 
a new jury, they should be told what nominal damages 
are. 

THE COURT: What definition do you suggest? 

MR. WILNER: Well, they may be as low as one cent, 
or $1, if Your Honor please. 

THE COURT: Very weU. 

Any exceptions to the charge as given other than pre¬ 
viously noted? 

MR. WILNER: No, Your Honor. 


THE COURT: Very well. 


(Thereupon, counsel resumed their respective 
837 places at the trial table, and the following proceed¬ 
ings were had in open court:) 

THE COURT: In pointing out the testimony reh.ting 
to the plaintiff’s claim for commissions on the sales made 
in his territory between April 1, 1948 and June, 1949, the 
Court quoted to you certain figures offered by the plaiatiff 
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through the witness, Maynard G. Ryan. The Court must 
point out that Mr. Ryan’s figures were predicated upon 
what the plaintiff claims was his territory, while the wit¬ 
ness Oksner, who testified concerning figures in behalf of 
the defendants, testified concerning what the defendants 
claim was the plaintiff’s territory. 

The Court further desires to point out that the state¬ 
ment with reference to nominal damages means damages 
which are damages in name only. The word is used to 
distinguish a damage item, which is damages in name as 
distinguished from damages which are intended to com¬ 
pensate the beneficiary of those damages. 

Upon reaching the jury room, you will elect one of your 
members to serve as foreman. The foreman will preside 
at your deliberations and speak for you in advising the 
Court of your verdict. 
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APPELLANTS’ STATEMENT OF QUESTION^ 

PRESENTED 

The questions are: 

I (a) Whether the Court erred in denying appellants’ 
requested instruction that the jury should deduct from 
the amount of any damages found on breach of employ¬ 
ment contract the amount of appellee’s actual eartiings 
during the unexpired term of the contract, and thein in¬ 
structing the jury in one place it should make sucli de¬ 
duction and in another that the jury “may” make such 
deduction. 

(b) Whether the Court erred in instructing the jury 
that its determination of damages should be based upon 
the amount of sales made by appellants (employers) dur¬ 
ing the unexpired term of the contract. 

(c) WTiether the Court erred in instructing the jury 
in one place that in considering, for the purpose of de¬ 
termining damages, the amount of appellee’s income from 
his employment during the first year, they should con¬ 
sider only his net earnings, and in another part oi' his 
charge instructing the jury that expenses incurred in i^rep- 
aration and performance of the contract were recoverable. 

II. Whether the Court erred in not granting a jnew 
trial where the verdict showed that the jury had failed 
to deduct the occupational income during the unexpired 
term of the employment contract. 

III. Whether the Court erred in permitting the verdict 
to stand where a substantial part was based upon an al¬ 
leged oral modification of a written contract subsequently 
made allegedly extending the exclusive territory of the 
appellee, where such oral modification was unenforceable 



under the Statute of Frauds and not proven by substen- 
tial evidence and was not one of the issues set forth by 
the pleadings, and the alleged oral agreement lacked con¬ 
sideration and mutuality. 

IV. Whether the Court erred in permitting the testi¬ 
mony of appellee ^s witness Msenko, another salesman, as 
to the payment to appellee of overriding commissions in 
territory alleged to have been awarded under an oral 
contract and the testimony of said witness identifying 
appellee ^s territory as pointed out to him by appellee. 
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Fob the Distbict of Columbia Cibcuit 


No. 10,642 


Db. John 0. Boyle, et al., t/a Kool Vent Aluminum 
Awning Company, and Kool Vent Aluminum 
Awning Cobpobation of Vibginia, 
a corporation. Appellants, 

vs. 

S. Chart.es Bond, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is appeal from a final judgment (App. 11-2 
the United States District Court for the District of 
bia on the verdict of a jury for the sum of $15,000.00 ‘ 
vor of the appellee against the appellants in an 
the recovery of damages for breach of contract of 
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ment (App. 2-3). Jurisdiction of the lower court to en¬ 
tertain the suit is found in the District of Columbia Code 
(1940 Ed.), Title 11, Sections 301 and 306. A review of 
the judgment below is authorized by Title 28, Section 
1291, U. S. Code. 

STATEMENT OF THE CASE 

This is a suit by the appellee, S. Charles Bond, against 
the appellants for damages for breach of contract of em¬ 
ployment of the appellee by the appellants, Boyle, Peterson 
and Silliman, partners, as a sales representative on a 
commission basis for the sale of awnings. The contract 
was written (App. 24) and undated but was executed 
about April 1, 1947 (Tr. 27). It appointed appellee 
district representative for the sale of Kool Vent awnings 
and provided that his territory was divided into two sec¬ 
tions, one known as the Eastern D. C. territory, described 
by metes and bounds in the agreement; the other known 
as western suburban territory consisting of that portion 
of Virginia outside of Arlington, north of Lee Boulevard 
to a line dravm north and south ten miles east of Lees¬ 
burg, Virginia. Said contract provided that the appellee 
should receive an overwTite of 2% on sales made by any 
broker in his territory and that other territory should 
be open territory for the appellee and the district repre¬ 
sentative in charge of the territory consisting of the bal¬ 
ance of Washington, D. C., and Arlington, Virginia, and 
that the appellee should receive 1% overwrite on any 
broker sales in that territory’, and provided further that 
the quota for the months of April, May, June and July 
should be $7,500.00 per month and that the contract should 
run until June 30, 1949. 

The contract further provided for a period of 60 days 
for organization by the appellee of his sales force, during 
Avhich time no quota should be in effect, and that salesmen 
the appellee selected should be paid a commission of 10%, 
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the appellee to receive a 5% overwrite on their isales; 
further that the terms might be changed by mutual agree¬ 
ment at any time, and for termination by either party 
for cause and defined cause as the failure on the | com¬ 
pany’s part to give appellee the necessary suppoijt for 
him to do business and on the appellee’s part his failure 


to execute company’s policies and meet sales quotas. tiApp. 
26) 

When the contract was entered into the appellants, Dr. 
J. 0. Boyle, J. B. Peterson and S. Sillaman, were co-part¬ 
ners doing business as Kool Vent Aluminum Awning Com¬ 
pany of Virginia. During the early part of 1948 and be¬ 
fore the alleged breach of contract the business was incor¬ 
porated under the laws of Virginia as the Kool Vent 
Aluminum Awning Corporation of Virginia, which cor¬ 
poration took over the assets and the business theretofore 
conducted by the partnership early during the year 1948. 


Appellee claimed that the appellants breached the con¬ 
tract on April 1, 1948 by a letter delivered to him signed 
by one H. H. Eades who had been sent to Washington by 
the appellants from the main office of the licensing cor¬ 
poration, the Kool Vent Awning Company of America, to 
reorganize or advise the appellants on suggested ch4nges 
in business policy and procedures. Eades w^as not an 
employee of the appellant, but the appellee upon receipt 
of the said letter (Tr. 51-52) claims to have telephoned 
the appellant Dr. Boyle, at his home in Youngwood, Ifenn- 
svlvania, and that Dr. Bovle informed him that he knew 
of the letter and it spoke for itself. Appellants d(‘nied 
the breach and the case was submitted to the jury and 
resulted in a verdict of $15,000.00 in favor of the appellee 
against the appellants. 

During the course of the trial the appellee offered evi¬ 
dence tending to prove an oral modification of the written 
agreement, alleged to have been made during the summer 
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of 1947, whereby the appellee claimed that his territory 
was extended ten miles in all directions of the District 
line to cover the metropolitan areas and that portion 
of Arlington, Virginia, which was south of Lee Boulevard 
(App. 27). The oral agreement was denied by Dr. Boyle 
(Tr. 237 and 248-9). Appellee also testified that he received 
commission on sales by other salesmen in Alexandria, the 
District and Maryland (App. 27). His testimony upon 
the alleged oral modification was very brief (App. 26-27) 
and his testimony that he received commissions on sales 
by other salesmen in territory claimed to have been given 
him by oral agreement did not indicate who made any 
such sales. The appellant. Dr. Boyle, testified that if 
appellee received such overwriting commission it was with¬ 
out his knowledge (Tr. 308). The appellee had access 
to the books and records of appellants but there w’^as no 
showing from those books and records that he received 
overriding commissions on Maryland sales made by sales-^ 
men unconnected with his efforts. 

Notwithstanding the fact that there wras an original 
complaint and an amended complaint filed, neither alleged 
an oral modification of appellee’s contract (App. 2-4), 
nor did the statement of pre-trial proceedings make any 
such allegation (App. 5-6), nor were the pleadings fur¬ 
ther amended, and the jury considered probable loss of 
commissions in the territory covered by the alleged oral 
agreement in arriving at its verdict. 

Appellee testified that he claimed approximately $15,- 
000.00 to be due him wrhich included two thousand and 
some dollars in commissions earned to the date of breach 
and about $13,000.00 in commissions that he wrould have 
received had he been in the employ of appellants during 
the remaining period of the contract (App. 32-33). His 
claim of $13,000.00 lost commissions w^as computed by him 
on the basis of 15% of approximately $85,000.00 in sales 
made by the appellants in the territory claimed by him 
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both under the written contract and the additional 


terri¬ 


tory which he claimed by virtue of alleged oral modifica¬ 
tion during the unexpired period of his contract (App. 
32). The appellee offered the testimony of a ceirtified 
public accountant who testified that at the request of ap¬ 
pellee’s counsel he made an examination of sales and sales 
orders of appellants from April 1, 1948 to June 30, 1949, 
and that he made a list showing the amounts of sahis for 
that period; that the appellee checked the items on which 
he claimed commissions and the accountant ran an adding 
machine tape on the ones appellee selected and that he 
had arrived at a figure of $86,821.58 as the aggregate of 
sales made by appellants in the territory claimed by the 
appellee during that period; that the accountant computed 
15% of the amount of said sales as $13,023.24; there were 
also some questionable items totaling the sum of $6,937.37 
on which the accountant testified 15% would amount to 
$1,040.61. There was no proof that any of these sales 
were made in territory^ claimed by appellee. The api)ellee 
also testified that he expended $200.00 a month fot the 
first six months of his contract including the cost of 
hiring secretaries to mail out lists, the cost involved in 
securing them and entertainment cost (App. 29-30), and 
that after the territory was established those expenses 
dropped down to $100.00 per month, and that his income 
while employed under the said contract by the appellants 
during his first year amounted to approximately $9,C 00.00 
(Tr.l93). 


hife 


He further testified that after his discharge on 
1, 1948, he secured a franchise in Florida during 
1948 for the sale of Kool Vent awnings and that 
earnings from May 1, 1948 to May 1, 1949, amount 
approximately $6,000.00 (App. 33-34) and that the re 
ing two months to June 30, 1949, brought his inco; 
$6,500.00 for the period from May 1, 1948 to June 30, 
(App. 34). 


April 


April 


net 
(id to 
ijnain- 
e to 
1949 


hi 
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Counsel for appellants requested the Court to instruct 
the jury as follows (defendants’ requested instruction No. 
8) (App. 10): 

“The jury is instructed that if you should find by a 
preponderance of the evidence that the plaintiff is 
entitled to damages on account of the breach of his 
contract of employment by the defendants, you shall 
reduce such damages by the amount which the plain¬ 
tiff has actually earned as salary, wages, commissions, 
or bonus, in connection with other employment, or 
profits earned by him as the result of his engaging 
in business independently, during the period com¬ 
mencing on April 1, 1948, and terminating on June 
30,1949. 

The undisputed evidence adduced during this trial 
shows that the plaintiff has earned the sum of $7,000.00 
during this period.” 

The Court denied said requested instruction and 
charged the jury as follows (App. 130): 

“If you find that the defendants did breach the con¬ 
tract, the plaintiff is entitled to the difference between 
the commissions which he would have earned during 
the remaining period of the contract as represented 
hy tile sales act%uilly made m his territory for the 
same period, less the amount of income which he 
received from engaging in similar activities in Dade 
County, Florida/^ (Italics supplied) 
and later in his charge stated: 

“Where a contract for personal service is breached 
without lawful cause, it is the duty of the employee, 
acting with ordinary prudence, to seek other em¬ 
ployment, and the amount which he earns, or which 
he might have earned had he used reasonable efforts 
is to he taken into consideration hy the jury in re¬ 
duction of the damages awarded for the breach. 

In this regard, you will recall that the plaintiff testi¬ 
fied his earnings to June 30, 1949, in Florida were 
about $6,500 to $6,600, and you may therefore deduct 
from the amount of any total damages, if any you 
assess against the defendants, the amount you fiind 
the plaintiff earned during the period from the al- 
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leged breach of the contract to the date of tie con¬ 
tractus expiration.” (Italics supplied) (App. 132) 

Appellants filed a motion to set aside the verdict and 
for a new trial. Among the points raised by said ] notion 
were the following: That the jury had failed to observe 
the Courtis instruction in that they failed to dedr.ct the 
amount of the earnings of the appellee during the unex¬ 
pired portion of the contract; that the plaintifi did not 
establish by a preponderance of evidence a modificaiion of 
the agreement of April 1, 1947 concerning exclusive terri¬ 
tory’ assigned to him; that evidence to establish am oral 
modification of a written contract must be clear and de¬ 
cisive; and that evidence of said oral modification of the 
written contract was incompetent under Title 12, Section 
302, of the District of Columbia Code (Statute of Frauds), 
the contract as allegedly orally modified being incapable 
of performance within one year of the time of its allleged 
making (App. 12-16). The trial court overruled said mo¬ 
tion. 

The Court granted defendants’ requested instruction 
No. 10 as follows: (App. 10) 

“The Jury is instructed as a matter of law tjiat in 
your deliberations concerning the amount earned by 
the plaintiff through his emploj^ent by the defend¬ 
ants from April 1, 1947, to April 1, 1948, as btsaring 
upon his potential earnings from April 1, 1£48 to 
June 30, 1949, you shall take into account on y his 
net earnings. To arrive at such net earnings, you 
shall reduce the amount which you shall fin! the 
plaintiff to have earned from April 1, 1947 to April 
1, 1948, by such sum as fairly represents the exp|enses 
incurred by the plaintiff during the period afoi-esaid 
in connection wdth his promotion and sale of the de¬ 
fendants’ products. 

While the Court gave this instruction to the jury, |prior 
thereto in his instruction the Court told the jury (App. 
130): I 
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“Expenses incurred by the wronged party which were 
made in preparation for performance, and in reliance 
on the contract are recoverable. 

The plaintiff has testified he spent $200 a month for 
the first six months of the contract, and about $100 
a month thereafter in developing sales in his terri¬ 
tory. 

You must determine the amount, if any thing, which 
the plaintiff may recover on this account.’^ 

During the trial the Court sustained objection to testi¬ 
mony of witness Misenko, another salesman of the appel¬ 
lants who was employed shortly before the alleged breach 
of contract, that appellee had been paid overriding com¬ 
missions in the territory claimed by appellee under al¬ 
leged oral agreement (App. 38), but nevertheless the 
witness testified to that effect. Witness Misenko w’as per¬ 
mitted to testify over objection of appellants (App. 39) 
as to the extent of appellee ^s territory as pointed out to 
him by appellee. 


STATUTE INVOLVED 

Title 12, Section 302, District of Columbia Code, (1940): 

“No action shall be brought • • • upon any agree¬ 
ment that is not to be performed witlun the space of 
one year from the making thereof, unless the agree¬ 
ment upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writ¬ 
ing, which need not state the consideration, and signed 
by the party to be charged therewith or some other 
person thereunto by him lawfully authorized/’ 

STATEMENT OF POINTS UPON WHICH 
APPELLANTS INTEND TO RELY 

I. The Court erred in instructing the jury in the 
following respects: 

(1) In denying defendants requested instruction No. 8, 
the Court’s instruction in lieu thereof not having been 


sufficiently explicit that the jury should deduct fropi any 
determination of lost commissions during the unetcpired 
portion of the contract the amount of occupational income 
received by appellee during said period. I 

(2) In instructing the jury that its determinatjon of 
damages should be based upon the amount of sales | made 
by appellants during the unexpired portion of the contract 
(App. 130), the amount of sales being but one element 
for the jury^s consideration along with other evidencje. 

(3) In granting defendants’ requested instruction No. 

10 (App. 10) and instructing the jury in accordance 
therewith, but also instructing the jury that expenses in¬ 
curred in preparation for performance of the contract were 
recoverable (App. 130), the one instruction being incon¬ 
sistent with the other. | 

II. The Court erred in not granting appellants j mo¬ 
tion for a new trial on the ground that the verdictj was 
excessive and was in violation of the Court’s instructijon. 

III. That the so-called oral agreement granting ap¬ 

pellee additional exclusive territory and which was con¬ 
sidered by the jury in assessing damages, was not proven 
by sufficient evidence and was unenforceable under the 
Statute of Frauds, Title 12, Section 302, D. C. Code, and 
■was not one of the issues set forth by the pleadings! nor 
by the pretrial stipulation. j 

TV. The alleged oral agreement was unenforceable for 
lack of consideration and mutuality. 

V. The Court erred in permitting the testimony of the 
witness Misenko as to the payment to appellee of over¬ 
riding commission after sustaining appellants’ objection • 
thereto; and permitting said witness to testify over objec¬ 
tion of appellants, as to appellee’s territory as pointed out 
to him by appellee. 
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SUMMARY OF ARGUMENT 

This is a suit for breach of an employment contract and 
alleged oral modification thereof. Appellants requested the 
Court to instruct the jury that if they found for the plain¬ 
tiff they should reduce his damages by the amount of ap¬ 
pellee’s actual earnings during the unexpired term of the 
contract. The Court denied the instruction and in cover¬ 
ing the subject, at one point in his instruction stated that 
the plaintiff would be entitled to recover the difference 
between the commissions which he would have earned 
during the remaining period of the contract as represented 
by sales actually made in his territory for the same period 
less the amount of income which he received from engag¬ 
ing in similar activities in Florida. At another point the 
Court instructed the jury generally as to the law where 
a contract for personal service is breached and stated 
that the amount which he earned or which he might have 
earned had he used reasonable efforts is to be taken in 
consideration by the jury in reduction of the amount of 
the damages and further in his charge told the jury that 
they “may” deduct his .earnings from the total damage. 
Appellants submit that where an instruction correctly stat¬ 
ing the law as in this case, is denied, that it is the duty of 
the Court to instruct the jury by clear and unmistakable 
language that they should so reduce the amount of any 
damage found, and the use of the word “may” in the 
later instruction would tend to indicate to the jury that 
they had a discretion in the matter of such allowance; that 
the amount of the verdict shows that they did not so 
reduce it. 

• Appellants also submit that the Court further erred 
in the said instruction by telling the jury that appellee 
would be entitled to commissions that he would have 
earned during the remaining period of the contract “as 
represented by the sales actually made in his territory 
for the same period.” It is submitted that this instruc- 
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tion was improper as the sales made by appellants in the 
territory claimed by the appellee was only one element for 
consideration by the jury in determining his lost commis¬ 
sions and not the exclusive guide, appellee having testified 
as to the amount of his actual income in commissions 
during the period of time he actually worked und<‘r the 
contract of employment. 

The Court also granted appellants’ requested instruction 
to the effect that in their deliberations concerning the 
amount actually earned by the appellee through his em¬ 
ployment as bearing upon his potential earnings aft jr his 
discharge they should take into account only his net earn¬ 
ings and should reduce his actual earnings by the amount 
of the expenses incurred by the appellee in connection with 
his promotion and sale of appellants’ products. The Court 
in addition to that instruction, instructed the jury that 
expenses incurred by the wronged party made in prepara¬ 
tion for performance and in reliance on the contract were 
recoverable, pointing out that the appellee had spent 
$200.00 a month for the first six months of the contract and 
about $100.00 per month thereafter in developing sales 
in his territory^ and that the jury must determinje the 
amount, if anything, which the plaintiff might recover on 
this account. It is submitted that the one instructiou was 
inconsistent with the other and constituted error as it was 
the duty of the Court to clearly and correctly instruct the 
jury and that the instruction last mentioned was erroneous 
as the jury having allowed all of the commissions chimed 
by appellee to have been lost by the breach, appellee was 
not in addition thereto entitled to recover his expenses. 

The jury’s verdict of $15,000.00 was approximately’ the 
maximum amount which appellee claimed without dedujetion 
for his occupational income during the unexpired portion 
of the contract. It is submitted that the Court err(id in 
not granting appellants’ motion for a new trial on the 
ground that the verdict was excessive, the amount ot ap- 
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pellee^s damages being reasonably certain of estimation 
and clearly showing that the jury had not made deduction 
for the occupational income of the appellee amounting 
to $6,500.00 during the balance of the term of his con¬ 
tract. 

A substantial portion of the jury’s verdict was based 
upon alleged lost commissions in territory which the ap¬ 
pellee claimed to have been avrarded him by an oral modi¬ 
fication of the written employment contract made subse¬ 
quent tliereto. The so-called oral agreement was not 
pleaded by appellee nor was it one of the issues raised by 
the pretrial proceedings, and appellants contend that it 
was error for the Court to permit the verdict to stand 
because the alleged oral agreement was not proven by 
sufficient evidence and was unenforceable under the Statute 
of Frauds providing that a contract not to be performed 
within a period of a year would be unenforceable unless 
by a writing signed by the person to be charged. Appel¬ 
lants further contend that the so-called oral contract was 
unenforceable for lack of consideration and mutuality. 

Appellants also submit that the Court erred in permit¬ 
ting the appellee’s witness Misenko, another salesman, 
employed by the appellants about February 1948 to testify 
as to the payment to the appellee of overriding commis¬ 
sion after the Court had sustained objection thereto, and 
in permitting the testimony of the said Misenko over ob¬ 
jection of appellants, as to the extent of appellee’s ter¬ 
ritory as pointed out by appellee. Said testimony as to 
the payment by appellants of overriding commission could 
only have been based upon hearsay. The testimony as to 
appellee’s territory was likewise hearsay and the testimony 
of a selfserving declaration. As the foregoing testimony 
was undoubtedly for the purpose of establishing oral 
modification of the written contract it should not have 
been considered by the jury; 




ARGUMENT 


I. The Court Erred in Instructing the Jury. 

(l) The Court Erred in Denying Appellants Req^iested 
Instruction No. 8, His Instruction in Lieu Thereof 
Being Inconsistent and Not Explicitly Instructing 
the Jury to Deduct the Amount of Appellee^s Occu¬ 
pational Income from the Amount of Damages Found 
to Have Resulted From the Breach of Contract. 

Counsel for the appellants requested the Court Ito in¬ 
struct the jury (Defendants’ Requested Instruction iSTo. 8) 
(App. 10) that if the jury should find by a preponder¬ 
ance of the evidence that the plaintiff was entitled to 
damages on account of the breach of his contract c»f em¬ 
ployment by the defendants, the jury should reducci such 
damages by the amount that the plaintiff actually earned 
as salary, wages, commissions and bonus in conn^'ction 
with other employment or profits earned by him as the 
result of his engaging in business independently during 
the period commencing on April 1, 1948 and terminating 
on June 30,1949. 

The evidence showed that the plaintiff had earned the 
sum of $7,000.00 during this period. The appellee testified 
that he made approximately $6,000.00 during the year 
ending May 1, 1949, and for the balance of the period to 
June 30, 1949, his earnings were on the same basis. 
(App. 5) On the basis of $6,000.00 per year his in¬ 
come would have been $500.00 per month, so that his 
earnings would have amounted to $7,000.00 although his 
testimony was to the effect that it amounted to $6,500.00 
to $6,600.00. 

The Court denied the requested instruction and charged 
the jury on that point as follows: (App. 130) 

‘‘If you find that the defendants did breach the con¬ 
tract, the plaintiff is entitled to the difference be¬ 
tween the commissions which he would have earned 
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during the remaining period of the contract as repre¬ 
sented by the sales actually made m his territory for 
the same period, less the amount of income which he 
received from engaging in similar activities in Dade 
County, Florida.” 

and further in his charge stated: (App. 132) 

“Where a contract for personal service is breached 
without lawful cause, it is the duty of the employee, 
acting with ordinary prudence, to seek other employ¬ 
ment, and the amount which he earns, or which he 
might have earned had he used reasonable efforts, is to 
he taken into consideration by the jury in reduction 
of the amount of the damages awarded for the breach. 
In this regard you will recall that the plaintiff testified 
his earnings to June 1, 1949, in Florida were about 
$6,500.00 or $6,600.00 and you may therefore deduct 
from the amount of any total damages, if any you 
assess against the defendants, the amount you find the 
plaintiff earned during the period from the alleged 
breach of the contract to the date of the contract’s 
expiration.” 

It will be seen that the appellant requested the Court 
to instruct the jury in clear terms that they should reduce 
the amount of any damages by the amount which the 
plaintiff actually earned during the same period and that 
the Court after denying that instruction and covering the 
subject by the Court’s o^vn language, stated in one place 
that if the jur^’ found that the defendants did breach the 
contract the plaintiff was entitled to the difference between 
the commissions he would have earned during the re¬ 
maining period of the contract as represented by sales 
actually made in his territory for the same period, less 
the amount of income which he received from engaging 
in similar activities in Dade County, Florida (App. 130), 
and in another place that the amount of the earnings 
were to he considered by the jury in reduction of the dam¬ 
ages (App. 132) and further on in the same charge 
stated that the jury ^‘may” deduct such amount (App. 
132). 


The law is that it is the duty of a person damaged to 
minimize his own damage and that if a person is wrong¬ 
fully discharged he is only entitled to his actual Ibss by 
reason of the discharge and that the amount which he 
would have earned during the balance of the period of his 
contract had it not been for the wrongful discharge: must 
be reduced by the amount of his occupational income 
during the same period to arrive at his actual damage. 
35 Amer. Jurisprudence, Page 485, Par. 54; 35 j4mer. 
Jurisprudence, Page 489, Par. 57; | 

Pierce v. Tenn. Coal, Iron <& Rr. Co., 173 U. S. 1,143 L. 


Ed. 591: 


Page 16. ' ‘ In assessing plaintitf ^s damages, deduction 
should, of course, be made of any sum that the plain- 
tiif might have earned in the past or might earn in 
the future.” 

Eollwedel v. Ihiffy-MoU Co., Inc., 263 N. Y. 95, 188 N". E. 

266: 

Page 268. “(2) The plaintitf is entitled to damages 
which will compensate him for the defendant’s b::each 
of contract. Prima facie the measure of such damage 
is the ‘wage that would be payable during the reiaain- 
der of the term’; but this is only the prima facie 
measure. The actual damage is measured by the 
wage that would be payable during the remainder 
of the term reduced by the income which the dis¬ 
charged employee has earned, will earn or could with 
reasonable diligence earn, during the unexpired term. 
McClelland v. Climax Hosiery Mills, 252 N. Y. |347, 
358,169 N. E. 605, * * * 

Page 270. “(7) The jury has fixed the amourt of 
the probable future earnings of the plaintiff at the 
sum of $35,000.00, that sum, together with the amount 
concededly earned by the plaintiff, must be deducted 
from the salary payable under the contract of em¬ 
ployment.” 

Wehh V. DePew, 152 Mich. 698,116 N. W. 560: 

“And in Maine, in an action for breach of contract for 


hiring, brought before the expiration of the contract 
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period, it was held that the just recompense for the 
actual injury sustained by the illegal discharge, was 
the stipulated wages, less whatever sum the plaintiff 
actually earned or might have earned by the use of 
reasonable diligence. Sutherland v. Wyer, 67 Me. 64. 
Such would seem to be the rule in Pennsylvania. See 
King V. Steiren, 44 Pa. 99, 84 Am. Dec. 419; Chamber¬ 
lin V. Morgan, 68 Pa. 168. And the defendant con¬ 
cedes such is the rule in England. 

Doherty v. Schipper d Block, 250 Ill. 128, 95 N. E. 74: 

“(1) It is well settled that in case an employee is 
discharged without cause before his term of employ¬ 
ment has expired, and he has been paid in full up to 
the time he is discharged, he may treat the contract 
of hiring as continuing and bring an action for a 
breach of the contract of employment against his em¬ 
ployer for discharging him, and if the suit is not com¬ 
menced, or if commenced before but not tried until 
his term of employment has expired, he may recover 
the contract price of his wages less what he has 
earned, or by reasonable diligence could have earned 
in other employment subsequent to his discharge. Mt. 
Hope Cemetery Assn. v. Weidenmann, 139 Ill. 67, 
28 N. E. 834.’’ 

See also: 

Altholwood Development Co. v. Hon>ston, 179 Md. 441, 
19 At. 2d 706; 

Standard Laimdry Service v. Pastelnich, 166 Va. 125, 
184S.E.193; 

Rvussell V. Barfies Foundation, 52 F. 2d 827, affirmed 
143 F. 2d 871, cert, denied 323 U. S. 771, 89 L. Ed. 
616; 

United States v. Addison, 73 U. S. 291,18 L. Ed. 919 

The appellants were entitled to have the Court tell the 
jury in clear and unmistakable terms that they should 
so reduce the amount of any damages found to have been 
suffered or earnings lost, by reason of the breach, and 
not make it appear that such allowance w’ould be discre¬ 
tionary with the jury. (See authorities under subsection 
(3) this article). The use by the Court of the w^ord ‘‘may” 
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would have indicated to the jury that they had a discre¬ 
tion in allowing this deduction. 

It will be noted that the appellee testified at the be¬ 
ginning of the trial that his damages consisted of the 
balance of about $2,100.00 (App. 33) due him for com¬ 
missions already earned plus approximately $13|000.00 
(App. 32-33) for commissions which he would have earned 
during the remaining period of the contract and that he 
computed his damage totaling approximately $13,000.00 as 
15% commission upon approximately $86,000.00 in sales 
actually made by the appellants during the remainder of 
the contract period in the territory which he claimed to be 
his under the contract, including not only the ter|ritory 
which he claimed under the written contract but also! sales 
in the Maryland territory which he claimed by virtue of 
an alleged oral agreement during the summer of| 1947 
(App. 3-4). It is clear from the verdict that thel jury 
awarded him the damages that he claimed in the first in¬ 
stance without making any deduction for the amount of 
his income from other occupational sources durin:^ the 
remaining period of the contract. 

His further testimony was to the effect that during the 
year 1947 at which time he was employed by appellants 
his income amounted to approximately $9,000.00 | (Tr. 
193), and that his expenses amounted to $200.00 a njionth 
for six months and thereafter $100.00 a month (Appj 30) 
The damages were comparatively certain of estimation 
and under the evidence the jury could not have reduced the 
amount of the appellee’s lost commissions by the amount 
of his earnings during the same period of time and have 
arrived at a verdict of $15,000.00. The amount oi’ the 
verdict was the maximum that could have been arrived at 
upon the appellee’s own testimony without deducting the 
occupational income of appellee during the unexpired por¬ 
tion of the contract term, and including alleged dauagcs 
for lost commissions under the alleged oral modification 
of the written contract. 
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(2) Tlie Court Erred in Instructing the Jury That Ap- 
pellee*s Damages Should Be Based Upon the Amount 
of Sales Made by Appellants During the Un)expired 
Portion of the Contract, the Amount of Appellants* 
Sales Being But One Element for the Jury^s Con¬ 
sideration. 

The Court in his instruction above mentioned (App. 
130) stated to the jury: 

“If you find that the defendants did breach the con¬ 
tract the plaintiif is entitled to the difference between 
the commissions which he would have earned during 
the remaining period of the contract as represent^ 
by the sales actually made in his territory for the same 
period, less the amount of income which he received 
from engaging in similar activities in Dade County, 
Florida.” 

“Sales actually made in his territory” is not the exclu¬ 
sive basis for determining the amount of appellee’s dam¬ 
age, but is only one element to be considered by the jury 
in determining the damage. It would not be certain that 
appellee would have made all the sales in that territor^^ 
had he remained in appellants’ employ, and admittedly his 
contract provided certain instances where he would not 
receive full 15% commission. 

His testimony as to the amount of his net earnings 
during his employment by appellants was another ele¬ 
ment for consideration by the jury in determining the 
amount of appellee’s damages. To base the appellee’s loss 
of commissions solely on sales made by appellants, upon 
the assumption that he would have made all and would 
have received full commission on those sales, and to dis¬ 
regard his actual income before the alleged breach, gave 
the jury an improper method of determining his probable 
earnings. It is submitted that the said instruction was 
erroneous. 
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(3) The Court Erred in Instructing the Jury That Ex¬ 
penses Incurred m Preparation for Performance 
Were Recoverable, Where the Court Had Grcvied 
Appellants’ Requested Instruction No. 10 Which Was 
Inconsistent Therewith. 

The Court granted appellants’ requested instructior No. 
10 reading as follows: (App. 10) I 

“The jury is instructed as a matter of law thfit in 
your deliberations concerning the amount eameq by 
the plaintitf through his employment by the defen(^ants 
from April 1, 1947, to April 1, 1948, as bearing hpon 
his potential earnings from April 1, 1948 to Jun(! 30, 
1949, you shall take into account only his net earn¬ 
ings. To arrive at such net earnings, you shall re¬ 
duce the amount which you shall find the plaintijf to 
have earned from April 1, 1947 to April 1, 1948, by 
such sum as fairly represents the expenses incu rred 
by the plaintiff during the period aforesaid in [Jon- 
nection with his promotion and sale of the defendajnts’ 
products.” 

and the Court gave that instruction to the jury (^^pp. 
131-2). 

However, the Court also instructed the jury (i.pp. 
130): 

“Expenses incurred by the wronged party which ^\[ere 
made in preparation for performance, and in reliance 
on the contract are recoverable. i 

The plaintiff has testified he spent $200 a month |for 
the first six months of the contract, and about $1(^0 a 
month thereafter in developing sales in his territory. 
You must determine the amount, if anything, wlich 
the plaintiff may recover on this account.” 

The foregoing instruction was inconsistent with the in¬ 
struction granted. Where appellee incurred expenses for 
secretarial help in mailing lists and other expenses in order 
to secure sales and resultant commissions, his income! is 
the excess of commissions over expenses. Where the jury 
allows the appellee all of the commissions he might possibly 
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have earned, he is not entitled to recover his expenses 
as well, and it is therefore submitted that the Court erred 
in giving the instruction last above mentioned. The jury 
could not have followed both, and there is no way of know¬ 
ing which of the foregoing instructions the jury followed. 
The following paragraphs from American Jurisprudence 
state the law applicable to such a situation. 

53 Anner. Jur. 442, Par. 557: 

‘‘Consistency—Instructions as a whole must be con¬ 
sistent and harmonious, not conflicting and contradic¬ 
tory. Where instructions give to the jury for their 
guidance contradictory and conflicting rules which are 
unexplained, and where following one would or might 
lead to a different result than would obtain by follow¬ 
ing the other, the instructions are inherently defective. 
This is true although one of the instructions cor¬ 
rectly states the law* as applicable to the facts of the 
case, since the correct instruction cannot cure the error 
in the contradictoiy- erroneous instruction. Inconsist¬ 
ent instructions are calculated to mislead and confuse 
the jury, since the jury are thereby left in doubt and 
without any certain guide as to the law arising upon the 
evidence. 

The giving of conflicting instructions is ground for 
a nevr trial or reversal of a judgment on appeal. This 
is true because it is impossible for the jury to decide 
which should prevail, and after the verdict it is 
equally impossible for the court to tell vrhich the jury 
followed and which they ignored. On appeal it will 
be considered that the jury assumed that all the in¬ 
structions were correct, and that they felt at liberty to 
follow either the correct or incorrect instruction.^’ 

53 Amer. Jur. 434, Par. 545: 

“Certainty and Definiteness—The purpose of an in¬ 
struction is to furnish guidance to the jurj% and to aid 
and assist them in arriving at a proper verdict, and 
the instructions given by the trial court should be so 
drawn as to be easily and readily applied by the jury 
to the facts of the case under consideration. Such in¬ 
structions should be clear and understandable, whether 
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they purport to define issues of fact or to state the 
law applicable to a particular situation • • 

Also see 5B Amer. Jur. 614, Par. 837, wherein it is stated 

as follows: 

“The rule that a charge is to be considered as a whole, 
and that judgment will not be reversed because one 
paragraph or phrase standing alone may be defjective, 
if the instructions as a series correctly state the law, 
does not apply where two instructions are directly 
in conflict and one is clearly erroneous and prejuldicial, 
that is, where the error consists not of an onfission 
of some material fact, but of an affirmative statement 
by the court which, when considered with the other 
instructions, tends to confuse the jury. In such a 
situation, it will not be presumed that the jurj^ fol¬ 
lowed the correct instruction, but a new trial will be 
granted on motion therefor, or judgment will be re¬ 
versed on appeal. 

The fact that the court gave a correct charge at first 
will not avail to defeat an exception to a subselquent 
erroneous instruction. Conversely, as a rule, a mis¬ 
direction is not cured by a subsequent statement of a 
correct principle, unless the judge calls the jury’s at¬ 
tention to the incorrect statement and retraces or 
modifies it, or unless the context shows that one charge 
is in fact a correction or modification of the otiier.” 

See also BoUenbach v. U. S., 326 U. S. 607, 90 L. Edi 350. 


Where instructions on a material issue in a caus(‘ are 
contradictory, error is committed and reversal ordered. 
Deserant v. Cerillos Coal R. Co., 178 U. S. 409, 44 L. Ed. 
1127; 0^Dwyer v. Northern Market Co., 30 U. S. App. D. C. 
244; Robertson v. Wash. Ry. S Elect. Co., 51 U. S. App. 
D. C. 311; Fidelity S Casualty Co. of New York v. Mafdey, 
132 F. 2d 127. 


An instruction couched in equivocal words which would 
admit of various interpretations wras properly refused. 
U. 8. V. Jones, 33 U. S. 399, 8 L. Ed. 988; Carpenter v. 
Corm. General Life Ins. Co., 68 F. 2d 69; BoUen-Dafnall 
Coal Co. V. Williams, 164 F. 665. 
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n. The Court Erred in Not Granting Appellant’s Motion 
for a New Trial on the Ground That the Verdict Was 
Excessive and Was in Violation of the Court’s Instruction. 

The Court should have granted appellants’ motion for 
a new trial by reason of the excessiveness of the verdict. 

Appellate courts have the right of review and reversal 
where the trial court’s failure to grant a new trial on the 
ground of the excessiveness of the verdict is a clear abuse 
of discretion. Eiclier v. Potts, 72 U. S. App. D. C. 174, 
Eclov v. Birdsong, 83 U. S. App. D. C. 104, 166 P. 2d 960. 
The Supreme Court in Dimick v. Schiedt, 293 U. S. 474, 
79 L. Ed. 603, carefully analyzed the powder of the appel¬ 
late court to review the action of the trial judge. The 
Court in its opinion quoted from an English case as 
follows: 

Page 482. “Wliere damages are at large and the 
Court of Appeal is of opinion that the sum awarded 
is so unreasonable as to show’ that the jur\’ has not 
approached the subject in a proper judicial temper, 
has admitted considerations vrhich it ought not to 
have admitted, or rejected or neglected considerations 
which it ought to have applied, it is the right of the 
party aggrieved to have a new trial. He is not to be 
put off by the Court saying that it will form its 
opinion as to the proper sum to be awarded, and re¬ 
duce or enlarge the damages accordingly. He is en¬ 
titled to an assessment by a jury which acts properly. 
He is not to be put off by a composite decision, or I 
might describe it as a resultant of twro imperfect forces 
—an assessment partly made by a jury which has acted 
improperly and partly by a tribunal which has no 
power to assess.” • • * (Italics supplied) 

Page 486. “Where the verdict returned by a jury is 
palpably and grossly inadequate or excessive, it should 
not be permitted to stand; but, in that event, both 
parties remain entitled, as they were entitled in the 
first instance, to have a jury properly determine the 
question of liability and the extent of the injury by 
an assessment of damages. Both are questions of 
fact” 
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The Court further stated in quoting another case, ap fol¬ 
lows : 

(Page 479). “There is great difference between cases 
of damages which (may) be certainly seen, and such 
as are ideal, as between assumpsit, trespass for goods, 
where the sum and value may he measured, anjd ac¬ 
tions of imprisonment, malicious prosecution, slpnder 
and other personal torts, where the damages are [mat¬ 
ter of opinion, speculation, ideal(italics supijlied) 

It is submitted that if this court should be of the opinion 
that the trial court did clearly and sufficiently instruct; the 
jury to reduce the amount of appellee’s recovery, if any, 
by the amount of his earnings during the unexpired term 
of the contract, then the trial court by denying the ajipel- 
lants’ motion for a new trial on the ground of disregard 
by the jury of the court’s instruction and excessiveness 
of the verdict, erred and the case should be remandec. for 
a new trial. 

Taking the evidence of damages most favorable to the 
appellee and disregarding appellants’ evidence, it is cjlear 
that the jury did not deduct the amount of his occupational 
income during the unexpired term of the contract. Af pel- 
lees own testimony was that he was due approximately 
$2,100.00 for orders taken prior to his alleged discharge, 
plus 15% of all sales in the territories which he claimed 
both under the written and alleged oral contracts (App. 
32-33), amounting to slightly more than $13,000.00. |As- 
suming that he would have personally made all of j the 
sales made by the appellants during the unexpired por¬ 
tion of his contract in the territory claimed by him and 
that none would have been cancelled, and the jury pad 
accepted his testimony and disregarded appellants, fjtill 
the maximum amount of his loss w’ould have approximated 
the amount of the verdict without deduction for his actual 
income during the same period. His testimony of his 
actual earnings while employed show his income for the 
year 1947 to have been approximately $9,000.00 (App. I ) 
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and that he had expended $200.00 a month for six months 
and $100.00 per month thereafter (App. 30). His actual 
net income for the first year on that basis would not have 
been in excess of $7,200.00. K a portion of his expenses 
in developing the territory were allocated to the amount 
of his contemplated earnings during the remainder of the 
contract, still under the evidence there is no basis for a 
verdict of $15,000.00, if regard was had to his actual 
income during that period. 

The practical effect of this verdict would be to make 
appellee’s occupational income for the period from April 
1, 1948 to June 30, 1949, $21,500.00, the amount of the ver¬ 
dict, $15,000.00 plus $6,500.00, the amount of his actual 
income during said period, which would make a yearly 
average of $18,428.55, whereas his income during the first 
year of his employment was approximately $9,000.00 less 
expenses of $1,800.00. 

The jury by its verdict has found that the appellants’ 
letter of April 1, 1948, constituted a breach of appellees 
contract of employment, but even accepting that finding 
to be correct, the appellee is only entitled to recover his 
actual loss and the verdict being far in excess of his actual 
loss should not be permitted to stand, and the trial court 
should have set it aside. 

III. The So-Called Oral Agreement Was Not Proved 
by Sufficient Evidence and Was Unenforceable Under the 
Statute of Frauds. 

A substantial part of the jury’s verdict was based upon 
commissions alleged to have been lost by the appellee on 
account of prospective sales in the suburban area which 
the appellee claimed was awarded him as additional ter¬ 
ritory under an oral agreement during June 1947. Ap¬ 
pellee’s only testimony regarding such oral contract was 
to the effect that he had a conversation with Dr. Boyle in 
the summer of 1947 in the presence of Mr. Sheehan, the 
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other salesman, and that ‘‘as a result of that conversation 
the limits of his territory were extended ten miles in all 
directions of the District line, in other words to covet the 
metropolitan area and that portion of Arlington \thich 
was south of Lee Boulevard and that Mr. Sheehanj was 
given the other territory.” (App. 27) His testiipony 
at most was a conclusion. He did not tell any othet cir¬ 
cumstance of his alleged conversation with Dr. Boyle by 
which he concluded he was given this additional territory, 
and his testimony was not sufficient to have takerj his 
case to the jury had he sued on the oral agreement pnly. 
Unless the additional territory was his exclusive!^’ he 
would have no basis for claiming commission on all ^ales 
made by others in that territory after he left the emjploy 
of the appellants, but only on those he might reasonjably 
have expected to have made himself, had he in fact been 
given such additional territory. He did testify thajt he 
received commissions on sales by other salesmen in |that 
territory. (App. 27). He did not, however, say whether 
or not any such commissions were overriding, commissions 
which he would have been entitled to under the terms of 
the exclusive feature of his written contract or under the 
other provisions that made him entitled to an overriding 
commission on sales by salesmen procured by him. ^fote 
provisions of written contract (App. 24). 

It will be noted that the testimony shovred that while 
appellee was on vacation in Florida about January, 1^48, 
a new sales manager. Von Dollen, and a new salesrrjian, 
Misenko, were employed, Misenko receiving 15% comrjiis- 
sion, and upon Bond’s return from vacation, and the ijiew 
sales-manager learning of his contract, Misenko’s comrjiis- 
sion was reduced and it was considered that Misenko Vas 
working under Bond (App. 37). I 

Appellee’s witness Ryan, a certified public accountant 
testified that $86,821.58 in sales were made by appellants 
during the unexpired portion of appellee’s contract in the 
territory claimed by appellee (App. 35). This included 
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the territory appellee claimed by virtue of an alleged oral 
modification of the written contract. Appellants’ witness 
Oksner, also a certified public accountant testified that 
the total sales made by appellants in the territory under 
the written contract amounted to $50,701.27 (App. 110). 
On this basis the appellants sales in the territory claimed 
by appellee by virtue of the alleged oral agreement would 
have amounted to approximately $36,000.00, and at the 
rate of 15% it would appear that about one-third of the 
verdict would be attributable to appellee’s claimed loss of 
commissions in the territory’ covered by the alleged oral 
agreement. 

An oral agreement modifying a written agreement 
may only be proven by clear and convincing testimony. 
Spaulding v. American Realty Company, 121 !Me. 
493, 118 A. 322; Steel Co. v. Willis, 151 Minn. 192, 186 
N. W. 391; Metal Bed Company v. Kutz, 27 Ohio Appeal 
245, 160 N. E. 725; Knight v. l^fining Company, 311 Pa. 
357, 166 A. 880. A mere fair preponderance of the evi¬ 
dence is insufficient. Buyer v. Illinois Oil Company, 190 
Minn. 616, 252 N. W. 837. 

The testimony would have to be sufficient to entitle the 
plaintiff to go to a .iur>’ on that issue alone if that were 
the onlv issue in the case. A mere scintilla of evidence 
is not sufficient to take a case to a jury. Hopkins v. B. & 0. 
Rr. Co., 65 App. D. C. 167, 81 F 2d 894. The testimony 
of the appellee was directly and forcefully contradicted 
by the testimony of the appellant. Dr. Boyle, who testified 
that he at no time made an oral agreement extending the 
appellee’s territory (Tr. 237, 248-9), and also by testimony 
of the witnesses, Clark (App. 82) and Gregoire (App. 69 
& 98). Furthermore, there is nothing to show that any 
party appellant other than the appellant Boyle had any 
knowledge of any such alleged oral agreement. 

Such an agreement would be unenforceable under the 
Statute of Frauds, Title 12, Section 302, D. C. Code, 1940. 
Said section reads as follows: 
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“No action shall be brought • • • upon any agree¬ 
ment that is not to be performed within the ^ace 
of one year from the making thereof, unless the a^ee- 
ment upon which such action shall be broughtj, or 
some memorandum or note thereof, shall be in writ¬ 
ing, which need not state the consideration, and simed 
by the party to be charged therewith or some other 
person thereunto by him lawfully authorized.’’ j 

The alleged agreement of modification could not Ijave 
been performed within the period of one year as it jwas 
alleged to have been made during the summer of ^947 
and inferentially was a modification of the written ^jon- 
tract which was to run to June 30, 1949. As the jury 
took into consideration the sales made in the territory 
which the appellee claimed was given to him by an oral 
contract, in arriving at its verdict, the case should bej re¬ 
versed and a new trial granted. j 

On oral modification of written agreement, see 37 Corpus 
Juris Secundum, page 731, as follows : 

“The general rule is that parties to a written agi'ee- 
ment coming within the provisions of the statute nay 
not, by mere oral agreement, alter one or more of the 
terms thereof, and thus make a new contract, resting 
partly in writing and partly in parol, at least if |the 
modification is of a material term of the contract ^nd 
as hereafter indicated has not been executed. The 
contract can be modified only in the manner in which 
the contract could be legally made enforceable in the 
first instance.” 


See also 'National Tool and Equipment Corp, v. Recon¬ 
struction Finance Corp., 131 F. 2d 547, 9th Circuit Court 
of Appeals, on page 557: 


“Assuming that it could be said that Mr. Hamilton 
accepted plaintiff’s offer over the telephone, we would 
be met with the defense of the statute of frauds. H<bre 
were new terms of an alleged agreement which w^re 
not incorporated in any writing signed by the EhfC. 
It would avail plaintiff nothing to show that ij!r. 
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Hamilton had orally agreed to the provisions of plain¬ 
tiff ^s letter to Mr. Bouries.^^ 

The appellee did not plead an oral modification of the 
written contract, hence no matter in defense thereto was 
pleaded by appellants, nor was the question of an oral 
agreement mentioned in the pretrial proceedings. The 
testimony on the alleged oral agreement was not objected 
to, nor was an instruction requested on the Statute of 
Frauds, nor on the point of insufficiency of evidence to 
support the alleged oral agreement, but both were pre¬ 
sented to the trial court in appellants’ motion to set aside 
the verdict and grant a new trial (App. 12-14). 

While these points were not raised during the actual 
trial, allowance should be made because the alleged oral 
contract was not pleaded nor mentioned in the pretrial 
order. In view of the size of the verdict and the portion 
which would be attributable to the alleged oral contract, 
the interests of justice would require that consideration 
be given to these points, and the court has such power. 
Hormel v. Helvering, 111 Fed. 2nd 1; affirmed 312 TJ. S. 
552, 85 L. Ed. 1037; Sliimdbukuro v. Nagagama, 78 U. S. 
App. D. C. 271; 140 Fed. 2d 13. The verdict being based 
partly on the alleged oral agreement, should not be per¬ 
mitted to stand. 

IV. The Alleged Oral Agreement Was Unenforceable 
for Lack of Consideration and Mutuality. 

The verdict of the jury rendered in this cause obviously 
reflects, in part, an award of damages to the plaintiff 
below on account of commissions which he might have 
earned as the result of sales in the territory claimed to 
have been assigned exclusively to him, subsequent to the 
execution of the written contract. Appellee testified that 
his territory had been “extended” and that he was 
“given” the disputed territory (App. 27). 


The law is well settled that where a written contr^t is 
modified verbally the entire contract becomes a new oral 
contract. 

Eeed, etc., v. Miller, 2 F. 2d 280, affirmed 5 F. 2d i.018; 
Vicary v. Moore, 2 Watts (Pa) 451; Maddox Motor 
Co. V. Ford Motor Co., (Tex) 23 S. W. 2d 333 

Consistently with this theory it is held that to give ' egal 
support to this new agreement an independent consiaera- 
tion is required. j 

Titus V. Whiteside, 228 F. 965; Hasler v. West Iijdies 
S. S. Co., 212 F. 862; Baltimore Refrigerating C|o. v. 
Wetzel, 162 F. 117, cert, denied 212 U. S. 577; Arhold 
V. Scharbauer, 118 F. 1008; Franklin Sugar Ref.l Co. 
V. Agerton, 288 F. 698; Cuneo Press v. Clayboum Co., 
(CCA m.) 90 F. 2d 233; In re: Am. Range and Foun¬ 
dry Co., 14 F. 2d 466, 449; Vulcanite Portland Ceihent 
Co. V. U. S. 74 Ct. Cl. 692; Heggan v. Clover Co., 217 
Iowa 820, 253 N. W. 140; Commonwealth Invest. Co.' 
V. Fellsway Motor Mart, 1 N. E. 2d 201; Weisman 
Realty Co. v. Cohen, 157 Minn. 161, 195 N. W. fe8; 
Metzger v. Aetna Ins. Co., 240 N. Y. S. 749; 6 Wijlis- 
ton. Contracts, Sec. 1826, 158 A. L. R. 231 | 

Where, as here, an alleged contract does not import a 
consideration on its face, it is incumbent upon the party 
relying on such a contract to establish the requisite con¬ 
sideration affirmatively as a basis for recovery. 

Workmen v. Workmen, 168 Ill. App. 627; Silver v. 
Graves, 210 Mass. 26, 95 N. E. 948; Silberman v. N^. 
Bank, 173 N. E. 16; Re: Linkman’s Estate, 210 N. W. 
705 ; Kornbrodt v. Trust Co., 3 P. 2d 127. 

An examination of the record of the proceedings herein 
will show that it is devoid of any indication of considera¬ 
tion moving from appellee to appellants in exchange ior 
their alleged promise of exclusive rights in the claimled 
territory. There is no evidence in the record of any new 
promise or undertaking by appellee from which a bilateral 
agreement might be spelled out. Appellants were prom- 
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ised nothing constituting a benefit to them or a detriment 
to appellee. Appellee did not obligate himself to sell ap¬ 
pellants’ a^vnings in the new territory allegedly assigned 
to him in any particular amount, or to do, or forbear 
from doing, anything else to enable a court to determine 
a minimum obligation in any respect whatsoever. Analo¬ 
gously to Fowler’s Bootery v. Selhy Shoe Co., 273 Ky. 670, 
117 S. W. 2d 931; Hopkins v. Racine Iron Co., 137 Wis. 
583, 119 N. W. 301, no enforcible bilateral contract can be 
said to have been proved in this cause insofar as the 
award of damages attributable to sales in the disputed 
territory is concerned. 

“Sometime the parties think they have a contract 
when on analysis it proves to be simply a revocable 
offer to fill order for certain goods • • * Normally, 
this constitutes a continuing offer to a series of un¬ 
ilateral or bilateral contracts, as the case may be. As 
has been previously stated, such an offer is revocable 
at any time as to all future orders.” 

Williston on Contracts Vol. 4, Sec. 1027A, note 8. 

It follows that, allowing full scope to appellee’s evi¬ 
dence on this particular, the letter of April 1, 1948, (App. 
31) constituted a revocation of the offer as to transac¬ 
tions following that date. ^ 

No estoppel can be invoked under the facts of this case 
to supply the want of consideration. Appellee has not 
produced evidence of any facts essential for this purpose. 
To quote from Curtis Candy Company v. Silberman, 45 
F. 2nd 451: 

“We do not overlook the fact that an offer of a uni¬ 
lateral contract which the offeror should reasonably 
expect to induce action of a defmite and suhstanti^ 
character, and which does induce such action, has been 
considered in some cases as irrevocable, even without 
full performance by the plaintiff, if injustice can be 
avoided only in that mamner. • • • But "we do not 
consider this to be such a case. This growing doctrine 
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of the law is founded upon the injustice and hardship 
arising from the justifiable reliance of the yromisee 
upon the promise should such promise be held ijinen- 
forceable for want of consideration. Here the evi¬ 
dence discloses no such hardship upon or unfairness 
toward the plaintiff nor unremunerated services, nor 
expenditures by them of such substantial charjicter 
as would justify the application of the principLi re¬ 
ferred to * ^ (italics supplied) 

To the same effect: Terre Haute Brewing Co. v. Dvgan, 
102 F. 2d 425. 

V. The Court Erred in Permitting the Testimonjy of 
the Witness Misenko as to the Payment to Appell^ of 
Overriding Commission After the Court Had Sustajined 
Objection Thereto, and in Permitting Him to Testify 0ver 
Objection of Appellants as to the Extent of Appellee’s 
Territory as Pointed Out to Him by Appellee. 

The Court sustained objection to testimony of the wit¬ 
ness Misenko, a salesman, who became employed by the 
appellants about February, 1948, that Bond was paid 
overriding commission on sales made by him in the Silver 
Spring area which was one of the areas claimed by| the 
appellee to have been given him exclusively under | the 
supposed oral agreement (App. 38) but nevertheless he 
so testified. This testimony as to the knowledge by j Mi¬ 
senko of the subject, if any, could only have been by hear¬ 
say. In fact he stated that he had been so inforined 
(App. 38). As this evidence related to the questior as 
to whether or not an oral contract was entered into its 
substance was material and his testimony in that regard 
should not have been considered by the jury. 

The witness Misenko was also permitted to testify ever . 
objection of appellants that Bond (Appellee) pointed out 
to him the extent of his territory and to testify as to the 
territory so pointed out (App. 39). The overruling of 
the appellants objection to this testimony was error as it 
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was both, hearsay and testimony of a self serving declara¬ 
tion and was designed to prove that the appellee ^s terri¬ 
tory had been extended. 

CONCLUSION 

If appellants did in fact breach the appellee ^s contract 
of employment, the most appellee is entitled to recover is 
his actueil damage, and on the basis of his prior income 
while employed by appellants which he testified was ap¬ 
proximately $9,000.00 for 1947, and in connection with 
which he had expenses of $200.00 a month for six months 
and $100.00 a month thereafter, and his further testimony 
that he had a net income of $6,500.00 or $6,600.00 during 
the fourteen months that his contract still had to run from 
the sale of awnings in Florida, his actual damage would 
have been a nominal sum, certainly nowhere near the jury’s 
verdict of $15,000.00, or the portion thereof attributable 
to the breach. 

It is submitted that there is no legal basis for a verdict 
of that size and that on the basis of the points herein 
raised, the case should be reversed and a new trial or¬ 
dered. 

Kespectfully submitted, 

Lowry N. Coe, 

717 National Press Building 
Irving Wilner, 

1616 Eye Street, N. W., 
Washington, D. C., 
Attorneys for Appellants. 
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APPELLEE’S STATEMENT OF QUESTION; 

PRESENTED 


] 

In the opinion of the appellee, the questions are: 1 

• t 


1. Whether the trial court committed reversible error 

in instructing the jury as to the measure of dam¬ 
ages in an action for breach of an employment 
contract, where the court covered the instruction 
submitted by appellants in its general charge and 
left to the jury the determination of the amomit of 
appellee’s earnings by which damages should be re¬ 
duced and where no objection to the charge | was 
made. I 

I 

2. Where the evidence justified the jury’s finding that 
appellee was entitled to past due commissions in 
the amount of $2,127.13 as well as commission 
amounting to $14,063.85 on sales * actually made by 
appellants in appellee’s exclusive territory and that 
there were undisclosed sales made by appellant on 
which appellee claimed commissions, did the court 
err in failing to set aside the verdict of $15,00p on 
the ground that the jury failed to deduct appellee’s 
earnings which appellee estimated to be appifoxi- 
mately $6,000, where appellee paid $2,000 for his 
dealership and incurred an indebtedness of $15,000 
in said business? 


3. WOiere no objection was taken to testimony shoTpng 
an oral modification of an employment contract 
within the Statute of Frauds and the issue |was 
submitted to the jury by instructions of both parj:ies, 
did the court err in failing to grant appellajats’ 
motion for a new trial, when said motion first raised 


the question of the effect of the Statute of Frauds 
on said oral modification? 

4. Was there sufficient consideration to support the 
oral modification of the contract, where the original 
contract authorized change of its terms by mutual 
consent and where under contract as modified ap¬ 
pellee had additional territory to cover? 

5. Was prejudicial error committed by the court in 
permitting the witness Misenko to testify as to 
the scope of appellee’s territory? 
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1. No error was committed by the Court in in¬ 

structing the jury, as the court correctly denied 
defendants’ Instruction No. 8 and properly 
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therein was waived.L 10 
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and with law, and is not excessive. 15 
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within the statute of frauds, when no objectior. 
was taken to the testimony at the trial and th^ 
issue was submitted to the jury by instruction^ 

of both parties.^ 19 

4. As the original contract provided that th^ 

terms might be changed by mutual agreement 
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Imtfil States (Court of Apppalo 

Foe the Disteict of Columbia Ciecuit 


No. 10,642 


De. John 0. Boyle, et al., t/a Kool Vent Alnminmn 
Awning Company, and Kool Vent Alnmimim 
Awning Corporation of Virginia, 
a corporation. Appellants, 

vs. j 

S. Chaeles Bond, Appellee j 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an action for damages for breach of contract 
brought by the appellee against the appellants. The con¬ 
tract appointed the appellee as sales representative of 
the appellants for the sale of metal awnings, on an ex¬ 
clusive basis, at a commission of 15% in a certain tlerri- 
tory in and around the District of Columbia. (App. 23) 
The original oral agreement was reduced to writing and 
executed on, to wit, April 1, 1947, and was to run until 
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June 30, 1949. (E. 23, 25; App. 24, 25) It provided that 
the terms might be changed by mutual agreement at any 
time. (App. 25) Appellee claimed that the appellants 
breached the contract by a letter of April 1, 1948, di¬ 
rected to the appellee and one Thomas Paul Misenko 
from one H. H. Eades, the acting manager of the appel¬ 
lants. (App. 31) Appellee testified that upon receipt of 
the letter of discharge he telephoned appellant Boyle 
who told him, “the letter speaks for itself.^’ (Tr. 52) 
Appellant Boyle admitted making said statement to ap¬ 
pellee. (Tr. 326) 

Appellants denied the breach and the case was sub¬ 
mitted to the jury and resulted in a verdict of $15,000 
in favor of appellee against the appellants. 

A. Evidence as to change of territory. 

Appellee testified that during the summer of 1947 he 
had a coversation with appellant Boyle, as a result of 
■\^ich the terms of this contract were changed as to his 
territory and that his territory was extended ten miles 
in all directions of the District Line, and that it was 
changed to include Alexandria and that portion of Arling¬ 
ton south of Lee Boulevard. (App. 27) Appellee made 
sales in said territory and received commissions on sales 
by other salesmen in said territory. (App. 27) 

Witness Misenko on cross examination by appellants^ 
counsel stated, that appellee Bond received overwrite 
commissions on sales made by him. (App. 40-41) B. F. 
Wiggins who had charge of erection of awnings for 
Kool Vent, testified that he erected awnings that ap¬ 
pellee Bond sold in Washington, Alexandria and Silver 
Spring. (App. 44-45) 

Appellant Boyle testified that there was no written 
change as to appellee’s territory, (App. 46) that there 
was a verbal arrangement, (App. 46) that he knew of the 
arrangement betw’een Bond and Sheehan, (App. 47) and 
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that after he acquired the Maryland territory he arranged 
for Bond and Sheehan to cover it (App. 47) and that he 
never directed or advised Bond by letter that he did not 
have an exclusive territory in Alexandria and Silver 
Spring. (App. 47) That when he came to Washragton 
in April of 1948, one of the things that he wanted to 
discuss with Bond was the whole matter of the territory 
that Bond was working in. (App. 46) 

Appellants’ witness Mary Gregoire, the Secretary- 


Bookkeeper for the appellants, testified that arguments 
would arise by some of the salesmen who didn’t think 
that Bond should have all the good territory or new 
territory, (App. 68) that Bond received an overwrite 
commission of 5% on sales made in his territory by other 
salesmen, that he received an overwrite commission on 
sales made in Maryland (App. 99, 104) and Alexardria, 
(App. 105) and that records were missing and thaf the 
records were not the same as they were when sh^ left 
the employ of Kool Vent in September 1948, (App.j 101, 
102) and that on some of the orders the appellee’s jiame 
was crossed out and another salesman’s name sijibsti- 
tuted. (P. Ex. #12) 

Joseph B. Clark, former sales manager of appellants, 
testified that he did not know of the extent of appellee’s 
territory but in general terms it embraced part oi“ the 
District of Columbia and part of Virginia (App. 1 82); 
that if a salesman made a sale in Bond’s territory, Bond 
received an overwrite commission, and that if overwjrites 
were given appellee Bond in certain territories, it [indi¬ 
cated that the territory was Bond’s. (App. 84) j 

B. Evidence as to damages. 

Testimony was given by a Certified Public Accountant 
by the name of M. T. Ryan that the total amount of 
sales made by appellants from April 1, 1948 to Jun(i 30, 
1949, was $140,956.94. That there were $86,821.58 
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worth of sales in the territory claimed by Bond, and in 
addition thereto there were $6,937.37 of questionable 
items, and that 15% of the first item was $13,023.24 and 
that 15% of the questionable items was $1,040.61, (App. 
35), making a total of $14,063.85, and that he had pre¬ 
pared a sales analysis, listing the sales by name, ad¬ 
dress, date and amount, which exhibit was received in 
evidence without objection and marked Plaintiff’s Ex¬ 
hibit No. 7. 

Although the date of the sale was denied by appellants 
(App. 48-54) a sale procured through the efforts of ap¬ 
pellee was made to the Naval Hospital (App. 57) on 
June 17, 1949, in the amount of $3,390.00. (App. 103) 
Commission of 15% on this sale would amount to $508.50. 

Appellee testified that there was approximately $2,100 
due him in commissions on orders taken by him prior 
to April 1, 1948, (App. 33) and offered in evidence as 
Plaintiff’s Exhibit No. 6 a schedule listing the commis¬ 
sions due in the amount of $2,127.13, which was received 
without objection. (App. 32) 

f 

Appellee spent $200.00 per month for the first six 
months (April 1, 1947-October 1, 1947) in developing 
the territory and about $100.00 per month after the 
territory was established. (App. 30) 

Appellee testified that after his discharge on April 1, 

1948, he secured a franchise in Florida for the sale of 
Kool Vent awnings (R. 126) and he stated that said busi¬ 
ness was set upon a fiscal year period which had not 
yet been computed, and that he had no definite figures 
as to his earnings from May 1, 1948 through June 30, 

1949. (App. 33) He approximated his earnings at $6,000 
to $6,500 for the period (App. 34), out of which he paid 
$2,000 for the dealership, leaving around $4,500. (App. 
43-44) He stated that he had received $75.00 per week 
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drawing account and that he had an indebtedness in 
his dealership of $15,000. (App. 44) | 

C. Instructions submitted. | 

The appellee submitted five instructions to the court, 
one of which. Plaintiff’s Instruction No. 3, concerned the 
agreement to modify the appellee’s territory. This in¬ 
struction was granted without objection by appei.lants 
(App. 117-118) and appellants submitted a similar in¬ 
struction, Defendants’ Requested Instruction No. 12, 
which was also granted. (App. 122) 

Appellee submitted an instruction covering danjiages 
(Plaintiff’s Requested Instruction No. 5), which, jafter 
amendment by appellants’ counsel, read as follows: 

^‘You are instructed that if you find for the ])lain- 
tiff, then in determining the amount of damagss to 
be awarded to the plaintiff you should consider the 
amount he would have earned in performing the con¬ 
tract, less the amount it would have cost hiin to 
perform the contract, and you may take into con¬ 
sideration not only the commissions due him oi|i the 
sales made by him on the orders actually accepted 
• by the defendants prior to April 1, 1948, but also 
the commissions on the sales which the pla ntiff 
might reasonably have been expected to make in 
his territory had not the contract been breached, and 
in this connection you may consider the actual sales 
made by the defendants in the territory claimed by 
plaintiff from April 1, 1948, to June 30, 1949, and 
you may also consider the efforts and work don|e by 
the plaintiff in developing the territory in question.” 

The appellants made no objection to Plaintiff’s Instruc¬ 
tion No. 5. (App. 118) 

Counsel for appellants submitted, among other instruc¬ 
tions, Defendants’ Instruction No. 8, involving mitigation 
of damages. The court denied this instruction and ad¬ 
vised counsel as to the instruction the court would give 
on this point. (App. 121) 
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D. Court's instructions. 

The court on the matter of territory, stated to the jury 
in substance, that there was a direct conflict between 
the parties as to whether the original written contract 
was enlarged by oral agreement, and that the jury must 
carefully evaluate all of the testimony, and the damages 
as to this item must be based upon their finding as to 
the extent of the plaintiff’s territory. (App. 129) 

The court then read Plaintiff’s Instruction No. 3 and 
Defendants’ Instruction No. 12. (App. 129) 

The court in its instructions to the jury stated: 

‘‘Damages, like every other aspect of the case, 
must be proved by the plaintiff by a fair preponder¬ 
ance of the evidence. * * * A party to a contract 
who is wrongfully prevented by the other contract¬ 
ing party from performing may recover the profits 
which he would have gained by performance.” 

The court stated that as to the claim of the plaintiff 
for commissions due prior to the date of the alleged 
breach of contract, that it was for the jury to determine 
from all of the evidence offered by both sides the amount, 
if anything, owed the plaintiff by the defendant on this 
item. (App. 130) 

The court stated that if the jury found that the de¬ 
fendants did breach the contract, “the plaintiff is en¬ 
titled to the difference between the commissions which 
he would have earned during the remaining period of 
the contract as reported by the sales actually made in 
his territory for the same period, less the amount of in¬ 
come which he received from engaging in similar activi¬ 
ties in Dade County Florida.” 

The court then pointed out the figures established by 
the plaintiff’s witnesses as to sales and the contrary fig¬ 
ures advanced by defendants’ witnesses. (App. 131) 
The court then stated: 
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“You must weigh all of the evidence onj these 
points and reach your determination as to what, if 
anything, the plaintiff is entitled to receive I as to 
each of these items/’ 


as to 
(App. 


The court then read Plaintiff’s Instruction No. 51 
damages and Defendants’ Instruction No. 10. 

131-132) The court then stated (App. 132): 

“Where a contract for personal services is 
breached without lawful cause, it is the duty of the 
employee acting with ordinary prudence, to seek 
other employment and the amount which he 'earns 
or which he might have earned had he used reason¬ 
able efforts is to be taken into consideration by the 
jury in reduction of the damages awarded fqr the 
breach. In this regard, you will recall thajt the 
plaintiff testified his earnings to June 30, 19^9 in 
Florida were about $6,500 or $6,600, and you | may, 
therefore, deduct from the amount of any i total 
damages, if any, you assess against the defendants, 
the amownt you find the plaintiff earned during the 
period from the alleged breach of the contract bo the 
date of the contract’s expiration. ’ ’ I 

The court further instructed the jury (App. 132) that: 

“If you find that the defendants did breadi the 
contract and that the plaintiff’s income from siinilar 
sales for the same period of time equalled oj: ex¬ 
ceeded that of sales in his territory the plaintiff 
would still be entitled to nominal damages fo]- the 
unlawful breach, if such there was, in addition to the 
amount due for commissions earned prior to the date 
of the alleged breach of contract and the exp(mses 
incurred prior to the alleged breach in anticipation 
of the contract’s continuing, until the specified date 
of its determination.” 

The court then stated that the jury should not si)ecu- 
late but should consider only such evidence as is resison- 
able and certain, (App. 133) and stated that if they 
found for the plaintiff, they should find damages in the 
amount they believed established by the preponder^ce 
of the evidence. 
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Exceptions Taken 

At tile conclusion of the court’s instructions the court 
inquired if appellants’ counsel requested any further 
charge. (App. 134) Appellants’ counsel made four re¬ 
quests: (1) additional instructions on the eifect of his 
letter of April 16th, which the court denied; (2) addi¬ 
tional instructions concerning the testimony of appellee’s 
witness Ryan, which the court gave; (3) additional in¬ 
structions as to the amount of appellee’s earnings in 
Florida, to which the court replied that the jury had been 
instructed that the net amount should be considered; and 
(4) additional instructions as to nominal damages, which 
the court gave. (App. 134,135) 

No objection was made by appellants’ counsel to the 
court submitting to the jury the question of the oral 
modification of the provision of the contract relating to 
territory. No objection was made by appellants’ counsel 
that the court’s instructions as to mitigation of damages 
were inconsistent, nor did appellants’ counsel make an 
objection on the ground that the court failed to instruct 
the jury in clear terms that they should reduce the amount 
of any damages by the amount which the appellee earned 
during the same period. (App. 135) 

After the verdict was returned in favor of the ap¬ 
pellee, the appellants filed a motion to set aside the ver¬ 
dict and for a new trial, which was denied by the court. 

SITMMARY OF ARGUMENT 
I 

The court’s instruction in the present case should not 
be subjected to the ‘^nice criticism” that the court erred 
in using the word ‘‘may” instead of the word “shall”. 
The context of the court’s charge as a whole should be 
examined, and it is clear that all of the issues in the pres¬ 
ent case were covered in the instructions given by the 
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court. At the conclusion of the court’s charge th^ appel¬ 
lants did not raise the objections they are now j urging 
and clearly failed to comply with the provisions of Rule 
51 of the Federal Rules of Civil Procedure. Conse¬ 
quently, this court should not take cognizance of their 
objections at this time. 

n 

There was sharp conflict in the evidence as to damages 
which was required to be determined by the jury. There 
was ample evidence to establish that the appelhie was 
entitled to $2,127.13 in commissions earned prior to April 
1, 1948. Appellee likewise claimed commissions in the 
amount of $14,063.85 on sales made by appellant in ap¬ 
pellee’s exclusive territory from April 1, 1948 to June 
30, 1949. In addition thereto, appellee was entitled to 
commissions on undisclosed sales. Several facto:'s had 
to be considered by the jury in arriving at the amcfunt of 
appellee’s earnings from April 1, 1948 to June 30, 1949, 
among which were appellee’s testimony that he aj^proxi- 
mated his earnings to be $6,000 to $6,500, that his deal¬ 
ership cost $2,000, that he had incurred an indebtedness 
in his business of. $15,000, and that the jury could not 
properly have concluded that damages should have been 
reduced by $6,500 as claimed by appellants. 


Regardless of whether the oral modification of the con¬ 
tract was within the Statute of Frauds, appellants not 
only waived the benefit of the Statute but also submitted 
evidence on the change in the original territory given to 
the appellee and submitted an instruction on this point, 
which was granted. Appellants’ contention that the in¬ 
terest of justice requires a reversal of this point is not 
borne out by the evidence. . 
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IV 

As appellee’s contract was changed only in one small 
particular and as he was required and did cover addi¬ 
tional territory in the sale of appellants’ products, his 
work under the contract, let alone his promise, was suf¬ 
ficient consideration. 

V 

No prejudicial error was committed in permitting wit¬ 
ness Misenko to testify as to the scope of the appellee’s 
territory, as his testimony was corroborated not only 
by appellants’ witnesses but by their records as well. 

ARGUMENT 

I. 

No Error Was Committed by the Court in Instructing 
the Jury, as the Court Correctly Denied Defendants’ 
Instruction No. 8 and Properly Charged the Jury In Its 
Own Words, and as the Charge as Given Was Not 
Objected to, Any Error Therein Was Waived. 

The appellents claim that the court erred in denying 
their requested Instruction No. 8, and in otherwise in¬ 
structing the jury. The defendants requested Instruction 
No. 8 was erroneous, in that the last sentence which 
read, “That undisputed evidence • * • shows that the 
plaintiff has earned the sum of $7,000 during this period,” 
w’as clearly incorrect. 

The appellee stated that “he had no definite figures 
on earnings”, (App. 33) he “approximated earnings at 
$6,000 to $6,500 for the period”, (App. 34) “out of which 
he paid $2,000 for dealership, leaving around $4,500.” 
(App. 43-44) “He received $75.00 weekly drawing ac¬ 
count, that he had an indebtedness in his dealership of 
$15,000”. (App. 44) In his argument to the jury appel- 
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lants’ counsel read an answer to an interrogatory 'wflierein 
the appellee stated that his earnings from April 2(p, 1948 
to April 20, 1949, were $4,000. (App. 122) | 

Appellants’ counsel did not offer to withdraw this last 
part of said Instruction No. 8, but endeavored to have 
the court grant said instruction as written. (App. 121) 

All of this evidence was before the jury and to tell the 
jury that the undisputed evidence showed that the plain¬ 
tiff’s earnings were $7,000 during the period from April 
20, 1948 to June 30, 1949, would be taking away| from 
the jury their right to determine the facts in th^ case. 

The burden was on the appellants .to establish the earn¬ 
ings of the appellee during the unexpired period of the 
contract. See Re Moran (1924 C. C. A. 6) 299 F. 222; 
Detroit Graphite Co. v. Hoover (130 C. C. A. 1st) 41 F. 
2d 490; Schroeder v. California Yukon Trading Co. (1899) 
95 F. 296. In addition to the appellee’s statement as to 
his approximate earnings, the jury had a right to con¬ 
sider not only the cost of dealership in the amoimt of 
$2,000 but also appellee’s $15,000 indebtedness in his 


business, in reaching its conclusion as to his earjnings. 
See Development Co. of America v. King, 107 F, 923; 
Mohawk Sausage S Provision Co. v. Hygrade Food Prod¬ 
ucts Corp., 61 F., 2d 425. 

The general rule as to mitigation of damages by earn¬ 
ings received by an employee during the unexpired i)eriod 
of the contract deal with contracts whereby an employee 
is employed at a fixed salary. An exception to the gen¬ 
eral rule as to mitigation of damages is made in th(‘ case 
of a salesman if the money earned by him after his dis¬ 
charge could likewise have been earned by him without a 
violation of his duty under the contract if he had not been 
discharged. See Jaffray v. King, 43 Md. 217; Wandell 
Chocolate Co. v. Goldsmith, 142 Md. 148, 150 Atl. 372, 39 
C. J., Master & Servant, Sec. 149. No attempt was made 
by appellants to establish appellee’s earnings other than 
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by appellee’s owii testimony nor to show that appellee 
could not have earned money in Florida dealership with¬ 
out violating the contract, and in any event it was for the 
jury to determine from all of the evidence the amount of 
the plaintiff’s earnings during the unexpired period of 
the contract. That was what the court instructed the jury 
to do. (App. 132) 

There are ample indications in the record that the is¬ 
sues as to damages in the present case were submitted 
to the jury under proper instructions by the court. The 
court said the plaintiff was entitled to the difference be¬ 
tween commissions he would have earned less income re¬ 
ceived. (App. 130) That it was the duty of an employee 
to seek other employment, and the amount earned was to 
be taken into consideration in reduction of damages 
awarded. (App. 132) The court further said, that You 
may deduct from amount of damages the amount you find 
the plaintiff earned. (App. 132) A consideration of the 
charge as a whole clearly showed that there was no indi¬ 
cation that the jury had any discretion as to mitigation of 
damages. The jury had certain findings to make on the 
evidence and their determination would be governed by 
the findings they made. 

Appellants maintain that the court erred in instructing 
the jury to the effect that damages should be based on the 
amount of sales, as the amount of sales were but one ele¬ 
ment (Br. 18) The court did not focus the attention 
of the jury on the amount of sales alone, although appel¬ 
lants in their requested Instruction No. 7 attempted to 
have the court do so. (App. 9, 119, 120) The court re¬ 
minded the jury as to the conflicting testimony as to the 
amount of the sales, and instructed the jury that they 
were to weigh all of the evidence on these points and 
reach their determination as to what, if anything, the 
plaintiff was to receive as to each of the items in ques¬ 
tion. (App. 131) The court told the jury that if they 
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found the appellee’s income during the period in question 
equalled or exceeded that on sales in the territory claimed, 
he would only be entitled to nominal damages plus ex¬ 
penses incurred by him. (App. 132) I 

Appellants contend that the court’s instructions on 
recovery of expenses were inconsistent. (Br. 19)1 This 
contention is not borne out by a reading of the I entire 
charge. See Moore & HUl v. Brevmnger, 34 AppJ D. C. 
86; Lehmcm v. District of Colvmhia, 19 App. D. C. 217. 

Certainly the jury should have been instructed as it 
was, that expenses were recoverable in addition to nomi¬ 
nal damages if the appellee’s income from the Jflorida 
dealership equalled or exceeded the commissions ^ the 
sales in his territory. (App. 132) The jury was told 
that the net earnings were to be taken into account. (App. 
132) The court expressly told the jury that appelhie was 
entitled to recover the amount he has been damaged, (App. 
128) that the jury must determine the damages (Apj). 128) 
that a party, wrongfully prevented from performing may 
recover profits he would have gained, (App. 12^ and 
that they should not speculate, (App. 133) and that the 
appellee was only entitled to the amount he would have 
earned less the amount it would have cost him to pe rform. 
(App. 131) 

Appellants neglect to mention that no objectioji was 
made to appellee’s Instruction No. 5. (App. 8, 11$) In 
fact, appellants’ counsels’ present argument so cc|nflicts 
with their position at the trial that his action in r(‘ading 
to the court from said instruction, (App. 118) “end in 
the very last line, ‘you may also consider the efforts and 
work done by the plaintiff in developing the territory in 
question’, I think it is fair. I have no objection, ’ was 
to say the least, unhelpfully misleading. 

It is significant to point out that appellants offered no 
objection to the court’s charge as given to the jury j)n the 
ground that it was inconsistent or the particular ii]|struc- 
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tions were incorrect, or that certain portions of the charge 
were contradictory. (App. 134, 135) It is settled law 
that questions not raised in the trial courts will not be 
considered in the appellate tribunal. Rule 51 of the Fed¬ 
eral Rules of Civil Procedure specifically provides that no 
party may assign as error the giving or the failure to 
give an instruction, unless he objects thereto before the 
jury retires. The necessity for this has been pointed out 
by this court in many cases, among which are Norman v. 
TJ. S., 20 App. D. C. 494, and Cohen v. Evening Star News¬ 
paper Co., 72 App. D. C. 258, 113 F. 2d 523, where ex¬ 
ceptions w’ere noted at the time the offered instructions 
were denied but no objections were taken at the conclu¬ 
sion of the court ^s charge. 

It is well settled in this jurisdiction that objections to 
the court ^s instructions cannot be raised for the first time 
in the appellate court. See Norman v. U. S. 20 App. D. C. 
494; Nwrian v. Tiniberlahe, 66 App. D. C. 150, 85 F. 2d 
407; Pistorio v. Washington R. & E. Co., 46 App. D. C. 
479; W. B. Moses & Sons v. Lockwood, 54 App. D. C. 115, 
295 F. 936; Cohen v. Evening Star Newspaper Co., 72 
App. D. C. 258, 113 F. 2d 523; Chapman v. Capital Trac¬ 
tion Co., 37 App. D. C. 479; Traver v. Smolik, 43 App. 
D. C. 150; Walsh v. Rosenberg, 81 F. 2d 559, 65 App. D. C. 
157; Trenier v. Stewart, 101 U. S. 797; Crockett Engineer¬ 
ing Co. V. Ehret Magnesium Mfg. Co., 81 App. D. C. 159, 
156 F. 2d 817; Feltman v. Norris, 84 App. D. C. 295, 172 
F. 2d 289. 

Appellants do not contend that the court ignored their 
theory of defense or omitted or failed to instruct as to 
the issues involved in the present case. The appellants 
claim that the court’s instructions were inconsistent and 
contradictory, but the rule is well settled that a party 
must, if he desires them, request the court to give more 
definite, more specific or fuller instructions. See 14 R. C. L. 
Sec. 56, p. 795. No objection was made by appellants’ 
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counsel at the trial that the court’s instruction as t(|) miti¬ 
gation of damages were inconsistent, nor did appe^ants’ 
counsel make an objection on the ground that the court 
failed to instruct the jury in clear terms that they should 
reduce the amount of any damages by the amount which 
appellee earned during the same period. (App. 135) The 
record discloses nothing to justify the conclusion that the 
jury disobeyed the instructions of the court, but ]*ather 
there is a presumption that the jury considered the legal 
evidence in the case. See Permsylvcmia Co. v. Roy, 102 
U. S. 451. If the appellants had made known their ground 
of objection to the instructions before the jury retired, 
they could have been readily amended so as to have avoid¬ 
ed even the slighest possibility of any misunderstanding 
on these points. 

It would not be fair to. the court or to the juiy who 
spent seven days in the trial of this case and considered 
the testimony of seventeen witnesses and examined forty- 
three exhibits, to permit the appellants to seek reversal 
of the judgment on the ground of belated objections lo the 
court’s instructions. See Traver v. Smolik, 43 App. jD. C. 
150; Capital Traction Co. v. Copland, 47 App. D. C. 152; 
Economon v. Barry Pate Motor Co., 55 App. D. C, 143, 
3 F. 2d 84; Chapman v. Capital Traction Co., 37 App. 
D. C. 479; District of Columbia v. Duryee, 29 App. D. C. 


327. 

We submit that a fair appraisal of the evidence in this 
case establishes that the jury’s verdict is not only sup¬ 
ported by the evidence, but indeed compelled by it. 

n 

The Verdict Is In Accordance With the Evidence and 
With Law, and Is Not Excessive. 

The appellee submits that the verdict in the present 
case is not excessive and the result in the case is just and 
in accordance with law, and is supported by the evidence. 
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In fact, the jury would have been justified in returning 
a larger verdict than $15,000. 

Appellee testified that there were commissions due him 
on orders taken by him prior to his discharge on April 
1, 1948, in the amount of $2,127.13. ( App. 32, 33) Ap¬ 
pellants do not question the correctness of this amount. 

The accountant called by the appellee testified that he 
had prepared a sales analysis (Plaintiff’s Exhibit No. 7) 
showing sales of $93,758.95 in the territory claimed by 
appellee and a 15% commission on these items would 
amount to $14,063.85. 

The Naval Hospital sale which was not included in the 
above calculation, and about which there was some con¬ 
troversy, (App. 48, 54, 57, 103) would have given appellee 
a commission amounting to $508.50. 

The sum total of the foregoing items is $16,699.48. Other 
items "were due the appellee from the records of the appel¬ 
lants, which amounts, however, were never established. 
(App. 100) 

In addition thereto, appellee paid $2,000 for his dealer¬ 
ship in Florida, to which business he had an indebtedness 
of $15,000. As against this appellee testified that he had 
a -weekly drawing account of $75.00, that he approximated 
his earnings as $6,000 to $6,500. (App. 33, 34, 43, 44) 

Appellee had gone to considerable effort and trouble in 
developing the territory (App. 28) and during the year 
1947 he had incurred voluntary expenditures of $200 per 
month for 6 months, and about $100 per month thereafter. 
Appellants argued to the jury that appellee’s earnings 
during the unexpired portion of the contract amounted to 
$4,000. (App. 122) Appellants now argue first, that the 
amount of the verdict was the maximum that could have 
been arrived at upon the appellee’s ovm testimony with¬ 
out deducting the occupational income of the appellee 



during the unexpired portion of the contractus terml (Br. 
23) The answer to this is, that if that were trAe, the 
jury would have returned a verdict in the amount o|f $16,- 
699.48, plus the $2,000 which was the cost of the dealer¬ 
ship, making a total of $18,699.48. Appellants also argue 
that the court misled the jury by inconsistent instructions 
in connection with expenses, and that the appellee is not 
entitled to recover aU of the commissions he might have 
earned, together with his expenses. If the jury in(eluded 
the $1,800 as expenses, w’hich the appellants claim, to the 
foregoing amount the verdict of the jury would hav^ been 
in the amount of $20,499.48. The evidence was before the 
jury as to the amount of the expenses, and incideijitally, 
these expenses were incurred in 1947, prior to the IJreach 
of the ■ contract, and were incurred by the appellee |n ex¬ 
pectation of performance under the contract. If the jury 
had found as appellants endeavored to have it do so, that 
appellee’s present earnings were greater than the dam¬ 
ages under the contract, then the appellee would ceriainly 
have been entitled to recover his expenses, as w’ell as any 
nominal damages. 

Appellants also argue that the verdict was excei^sive, 
and that in order to justify a verdict of $15,000 the i|)lain- 
tiff should have established damages in the sum of $2:|.,500, 
which would have allowed a deduction of $6,500. It is| sub¬ 
mitted that the jury from the evidence submitted "Aould 
not have been justified in deducting $6,500 from the dam¬ 
ages. The court properly left it to the jury to determine 
what the plaintiif’s actual earnings were during the; un¬ 
expired portion of the contract, and in view of the fact 
that the plaintiff’s earnings in Florida were derived from 
both personal service and investment capital, an adjust¬ 
ment by the jury was not improper. See Willistoi on 
Contracts, Revised Edition, Sec. 1355. j 

The action filed herein was for damages for breacfi of 
contract, and the authorities are to the effect thatl the 
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plaintiff is not required to prove his damages to the exact 
penny. From the circumstances in this case and in view 
of the action of the defendants in not disclosing certain 
sales, (App. 48, 54, 57, 103) the jury would have been 
justified in awarding a far more substantial verdict than 
what they did. 

The court’s attention is respectfully invited to Section 
331 of Restatement of Law of Contracts, wherein we find: 

“The requirement of reasonable certainty does not 
mean that the plaintiff can recover nothing unless he 
establishes the total amount of his harm, nor does it 
mean that he cannot get damages unless he proves 
the exact amount of his harm. The requirement 
merelv excludes those elements of harm that cannot 
be evaluated with a reasonable degree of certainty. 
There is usually little difficulty in proving the actual 
amount of expenditures even though it may be impos¬ 
sible to prove the amount of expected profit. Further¬ 
more, there are cases in which the experience of man¬ 
kind is convincing that a substantial pecuniary loss 
has occurred, while at the same time it is of such a 
character that the amount in money is incapable of 
proof. In these cases the defendant usually has rea¬ 
son to foresee the difficulty of proof and should not 
be allowed to profit by it. In such cases it is reason¬ 
able to require a less degree of certainty as to the 
amount of loss, leaving a greater degree of discretion 
to the jury subject to the usual supervisory power 
of the court.” 

Again, in Williston on Contracts, Revised Edition, Sec. 
1345, we find: 

“But though there must be evidence of substantial 
damage in order to justify recovery of more than a 
nominal sum, the exact amount need not be shown 
where substantial damage has been suffered. The 
impossibility of proving its precise limits is no reason 
for denying substantial damages altogether. Under 
this principle, profits the plaintiff would have made 
if the contract had been carried out may be recovered 
if their loss was a proximate and natural consequence 
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of the breach, and any reasonable method of estiniation 
is possible even though the exact amount of profits 
to have been anticipated is necessarily uncertaip.’’ 

All of the evidence even from the defendants’ own wit¬ 
nesses, was to the effect that the plaintiff was an excellent 
salesman. Appellants’ witness Eades said, ‘‘There is no 
better”, (App. 115) and that the appellee had done a 
very, very good job in developing the territory in queption. 
(App. 16) In fact, when we consider that the apjjellee, 
at the time he was developing the territory in queption, 
had made $86,000 worth of sales, (App. 32) the jjury’s 
evaluation of his damages in the amount of $15,0p0 is 
conservative. I 


The Court Did Not Err in Failing to Grant Appellants’ 
Motion for a New Trial on the Ground That the Oral 
Modification of the Contract Was Within the StatiAe of 
Frauds, When No Objection Was Taken to the Testi¬ 
mony at the Trial and the Issue Was Submitted to the 
Jury by Instructions of Both Parties. | 

Appellants in their brief stress the proposition th^t an 
oral modification of a contract within the statute of frauds 
would be unenforceable under Section 12-302 of the I). C. 
Code. Of this there can be no question. This provi sion 
of the Code, however, is remedial and not substantive, 
and as said in 49 Am. Jur., Sec. 602, 

a# * * a contract within the statute is not Abso¬ 
lutely void, but only voidable at the election of| the 
party against whom it is sought to be enforced * I * *. 

• Also, as a general rule, if the party to be 
charged permits without objection the oral contract 
to be established by evidence, he waives defense of 
the statute. Where no objection is raised until the 
testimony on both sides is in, it is too late to c: aim 
the protection of the statute.” 

In the instant case, not only the appellee but several 
of the appellants’ witnesses testified as to the oral mjodi- 
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fication of the contract. Appellant Boyle testified that 
there was no written change as to appellee’s territory but 
there was a verbal arrangement. (App. 46, 47) Appel¬ 
lants’ witness Mary Gregoire testified that the record 
showed that the appellant received overwrite commissions 
on sales made in Mar\dand and Alexandria. (App. 99, 
104, 105) Appellants’ witness Clark testified that he did 
not know the extent of the appellee’s territor\’, but in 
general terms it embraced part of the District of Columbia 
and Virginia. (App. 82, 84) It is unnecessary to discuss 
w'hether there was sufficient memorandum of sales to sat¬ 
isfy the statute, or that appellee’s past performance under 
the contract would have taken the matter out of the stat¬ 
ute, but the law is settled that a party must object at the 
time the evidence is offered if he wfishes to take advantage 
of the statute of frauds. Appellants do not claim that 
they made any such objection and in fact, the appellants 
submitted an instruction to the jury on the question of 
the oral modification of the contract. (App. 122) 

In the case of Montgomery v. Edwards, 46 Vt. 151, 153, 
the court stated: 

“The parole evidence of the agreement given by 
the plaintiff had been received without objection. Not 
until the arguments were partly concluded did the 
defendant’s counsel make any point on the fact that 
the agreement was not in writing. This vras quite 
too late to be available after the admission of the 
agreement voluntarily made and without protest by 
the defendants on the trial and in open court. 

“A contract wfithin the statute of frauds is not 
illegal, but only and not capable of being enforced 
against the defendant without writing, an immunity 
which he may waive as he sees fit. The statute does 
not interfere with the substance of the contract but 
throws a difficulty in the way of evidence. (14 Vt. 
446) It should seem that the provisions of the statute 
only affect the rules of evidence and not those of 
pleading. • • 
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See also Rotheriberg v. H. Bothstem d Sons, 9 F. p. D. 
211; Bommer v. The Arrierican Spiral Sprmg Butt Hinge 
Mfg. Co., 81 N. Y. 468, p. 470 ; 37 C. J. S., Sec. 269,1 792. 
See Law of the Statute of Frauds by Reed, Vol. II, Sec. 
539, p. 158, et seq. 

Appellants’ contention that interest of justice rec[uires 
a reversal on this point (Br. 28) not only disregardsi Rule 
61 of the Federal Rules of Civil Procedure, but alst) the 
cardinal principle that this court will not reverse elxcept 
upon a showing of prejudicial error by the trial (^ourt. 
See Burke v. Claughton, 12 App. D. C. 182; McNeil v. \U. S., 
66 App. D. C. 199, 85 F. 2d 698; Smith v. Doyle, 69 App. 
D. C. 60, 98 F. 2d 341; Regal Cleamers d Dyers v. Pessagno, 
71 App. D. C. 199, 109 F. 2d 453. 


As the Original Contract Provided That the T^nns 
Might Be Changed by Mutual Agreement at Any jime, 
and as Under the Contract as Modified the Appellee ICov- 
ered Additional Territory, There Was Sufficient Consider¬ 
ation to Support the Oral Modification. 

Under the terms of the written contract the appellee 
agreed to remain in the company’s employ, devote his 
efforts to their interest, to cooperate with company |rep- 
resentatives, execute company policies, to work coopjera- 
tively wdth the sales manager, and to comply withj the 
sales quota. (App. 24, 25) The appellants agreed to |pay 
the appellee a certain commission, gave him a specific 
territory divided into two sections, agreed to supply £,wn- 
ings of good quality as promptly as possible, and ag]-eed 
that the contract should run until June 30, 1949. (iipp. 
24, 25) Shortly after the contract was executed in the 
summer of 1947 when the appellants received additional 
territory in Maryland, the contract was modified only as 
to the scope of the appellee’s territory. (App. 27) | No 
other features of the contract were changed. Appellee 
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spent money in developing this additional territory and 
made sales in the territory consisting of the District of 
Columbia, part of Maryland and Alexandria, Virginia, and 
received commissions on sales by other salesmen in said 
territory. (App. 27) The law is well settled that where 
one makes a promise conditioned upon the doing of an 
act by another and the latter does the act, the contract 
is not void for want of mutuality and the promisor is 
liable though the promisee did not at the time of the 
promise engage to do the act; for upon performance of 
the condition by the promisee, the contract becomes closed 
with a valid consideration which relates back and renders 
the promise obligatory. The evidence clearly showed the 
performance by the appellee under the contract as modi¬ 
fied. Notwithstanding the performance, the appellee ^s 
promise to develop and sell in the additional territory 
would have been a sufficient consideration to support the 
agreement. In the present case the appellants not only 
received the benefits from the development of the territory 
by appellee, but also profited by the sales made by the 
appellee in the increased territory and this was sufficient 
consideration to support the modification of the contract. 
See 17 C. J. S. 1260, Contracts, Sec. 607. See Knight v. 
Gvlf Refming Co., 166 Atl. 880, 311 Pa. 357. See 17 C. J. S. 
p. 467, Sec. 112. 


V 

No Prejudicial Error Was Committed by the Court in 
Permitting Witness Misenko to Testify as to the Scope 
of the Appellee’s Territory. 

On cross examination by appellants’ counsel the wit¬ 
ness Misenko stated that the appellee received overwrite 
commissions on sales which were made by him (Misenko). 
(App. 40, 41) While appellants had objected to that tes¬ 
timony on direct examination they cannot now be heard 
to complain, as they developed the same testimony in their 
cross examination. The testimony of witness Misenko 


that appellee Bond sold awnings in Washington, iLlexan- 
dria and Silver Spring, was objected to by appellants. 
He now assigns as error the action of the court iln per¬ 
mitting the witness to so testify over his objectionj The 
record, however, discloses that appellants’ witnesses es¬ 
tablished the same facts as testified to by the vi’itness 
Misenko. Appellants’ witness Mary Gregoire testified 
that the appellee received overwrite commissions or sales 
made in Maryland and Alexandria. (App. 99, 104, 105) 
No objection was made by appellants to this testimony. 
Affording appellants’ argument greatest weight to which 
it is entitled, it still would amount nothing more than 
harmless error. Rule 61 of the Federal Rules of Civil 
Procedure provides in substance that harmless eri'or is 
not grounds for setting aside a verdict or vacating a 
judgment. 

Under the circumstances of the case the court wat jus¬ 
tified in permitting the witness Misenko to testify as he 
did, and in any event, no prejudicial error was committed 
by the court in this regard. 

CONCLUSION 

For the reasons set forth above, it is respectfullyj sub¬ 
mitted that the trial court did not err in its instructions 
to the jury, and that there was substantial evidemje to 
support the verdict and the judgment of the District (/ourt 
should be affirmed. 

Respectfully submitted, 
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